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791x CONGRESS } HOUSE OF REPRESENTATIVES { Rrerorr
2d Session No. 1980

ADMINISTRATIVE PROCEDURE ACT

May 3, 1946.—Committed to the Committee of the Whole House on the State
of the Union and Ordered to be printed

Mr. Wavrter, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany 8. 7)

¥

The Committee on the Judiciary, to whom was referred the bill
(S. 7) to improve the administration of justice by prescribing fair
administrative procedure, having considered the same, report the bill
favorably to the House, with an amendment, with the recommenda-
tion that, as amended, the bill do pass.

The committee amendment is as follows:

Strike out all of the bill after the enacting clause and insert in lieu

thereof the following:
TITLE

Secrion 1. This Act may be cited as the “Administrative Procedure Act’’,

DEeriNiTIONS

Src. 2. As used in this Act—
(8) Acency.—‘Agency” means each authority (whether or not within or

subject to review by gnother agency) of the Government of the United States
other than Congress, the courts, or the governments of the possessions, Terri-
tories, or the District of Columbia. Nothing in this Aet shall be construed to
repeal dclegations of authority as provided by law. Except as to the require-
ments of section 3, there shall be excluded from the operation of this Aect (1)
agencies composed of representatives of the parties or of relz')rescnmtives of
organizations of the parties to the disputes determined by them, (2) courts martial
and military commissions, (3) military or naval authority exercised in the field
in time of war or in occupied territory, or (4) functions which by law expire on
the termination of present hostilities, within sny fixed period thereafter, or before
July 1, 1947, and the functions conferred by the following statutes: Selective
Training and Service Act of 1940; Contract Settlement Act of 1944; Surplus
Property Act of 1944.

(b) PErsoN AND PARTY.—‘“‘Person’” includes individuals, partnerships, corpo-
rations, associations, or public or private organizations of any character other
than agencies. ‘“‘Party’’ includes any person or agency named or admitted as a
party, or properly seeking and entitled as of right to be admitted as a party, in
any agency proceeding; but nothing herein shall be construed to prevent an
agency from admitting any person or agency as a party for limited purposes.
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(¢) RULE AND RULE MAKING.—‘‘Rule” means the whole or any part of any
agency statement of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or to describe the organization,
procedure, or practice requirements of any agency and includes the approval or
prescription for the future of rates, wages, corporate or finanical structures or
reorganizations thereof, prices, facilities, appliances, services, or allowances there-
for, or of valuations, costs, or accounting, or practices besring upon any of the
foregoing. ‘“Rule making” means agency process for the formulation, amend-
ment, or repeal of & rule.

(d) OrDER AND ADJUDICATION.—‘‘Order’” means the whole or any part of the
final disposition (whether affirmative, negative, injunctive, or declaratory in
form) of any agency in any matter other than rule making but including licensing.
“Adjudication” means agency process for the formulation of an order.

(e) LicENsE AND LICENSING.—*‘License’” includes the whole or part of any
agency permit, certificate, approval, registration, charter, membership, statutory
exemption, or other form of permission. *‘Licensing” {neludes agency process
respecting the grant, renewal, denial. revocation, suspension, annulment, with-
drawal, limitation, amendment, modification, or conditioning of a license.

(f) SANCTION AND RELIEF.—‘‘Sanction’’ includes the whole or part of any
agency (1) prohibition, requirement, limitation, or other condition affecting the
freedom of any person; (2) withholding of relief; (3) imposition of any form of
pensalty or fine; (4) destruction, taking, seizure, or withholding of property;
(5) assessment of damages, reimbursement, restitution, compensation, costs,
charges, or fees; (6) requirement, revocation, or suspension of a license; or (7) tak-
ing of other compulsory or restrictive action. ‘‘Relief’’ includes the whole or
part of any agency (1) grant of money, assistance, license, authority, exemption,
exception, privilege, or remedy; (2) recognition of any claim, right, immunity,
privilege, exemption, or exception; or (3) taking of any other action upon the
application or petition of, and beneficial to, any person.

g) AGENCY PROCEEDING AND ACTION.—‘'Agency proceeding”’ means any
agency process as defined in subsections (c¢), (d), and 2;) of this section. ‘‘Agency
action’”’ includes the whole or part of every agency rule, order, license, sanction,
relief, or the equivalent or denial thereof, or failure to act.

Pusric INFoRMATION

Sec. 8. Except to the extent that there is involved (1) any function of the
United States requiring secrecy in the public interest or (2) any matter relating
solely to the internal management of an agency—

(a) Rures.—Every agency shall separately state and currently publish in the
Federal Register (1) descriptions of its central and field organization including
delegations by the agency of final authority and the established places at which,
and methods whereby, the public may secure information or make submittals or
requests; (2) statements of the generai course and method by whieh its functions
are channeled and determined, including the nature and requirements of all formal
or informal procedures available as well as forms and instructions as to the scope
and contents of all pagers, reports, or examinations; and (3) substantive rules
adopted as authorized dy law and statements of general policy or interpretations
formulated and adopted by the agency for the gui-lance of the publie, but not
rules addressed to and served upon named persons in aceordance with law. No
person shall in any manner be required to resort to organization or procedure not
so published.

} OpINIONS AND ORDERS.—Every agency shall publish or, in accordance with
published rule, make available to public inspection all final opinions or orders in
the adjudication of cases (except those required for good cause to be held confi-
dential and not cited as precedents) and all rules.

(¢) Pusric rECORDS,—Bave as otherwise required by statute, matters of official
record shall in accordance with published rule be made available to persons properl
and directly concerned except information held confidential for good cause found.

Rure Makine

Sec. 4. Excc;pt to the extent that there is involved (1) any military, naval, or
foreign affairs function of the United States or (2) any matter relating to agency
management or personnel or to public property, loans, grants, benefits, or con-
tracte—

(a) Norice.—General notice of proposed rule making shall be published in the
Federal Register (unless all persons subject thereto are named and either per-
sonally served or otherwise have actual notice thereof in accordance with law)
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and shall include (1) a statement of the time, place, and nature of publie rule-
making proeceedings; (2) reference to the authority under which the rule is pro-
posed; and (3) either the terms or substance of the proposed rule or a description
of the subjects and issues involved. Except where notice or hearing is required
by statute, this subsection shall not apply to interpretative rules, general state-
mentg of policy, rules of agency organization, procedure, or practice, or in any
situation in which the agency for good cause finds (and incorporates the ﬁnding
and a brief statement of the reasons therefor in the rules issued) that notice an

ublie procedure thereon are impracticable, unnecessary, or contrary to the public
interest.

(b) ProcEDUREs.— After notice required by this section, the agency shall afford
interested persons an opportunity to participate in the rule inaking through sub-
mission of written data, views, or argument with or without opportunity to pre-
sent the same orally in any manner; and, after consideration of all relevant matter
presented, the agency shall incorporate in any rules adopted a concise general
statement of their basis and purpose. Where rules are required by statute to be
made on the record after opportunity for an agency hearing, the requirements of
sections 7 and 8 shall apply in place of the provisions of this subsection.

(¢) ErrecTive paTES.—The required publication or service of any substantive
rule (other than one granting or recognizing exemption or relieving restriction or
interpretative rules and statements of policy) shall be made not less than thirty
days prior to the Mective date thereof except as otherwise provided by the agency
upon good cause found and published with the rule.

(d) Petitions.—Every agency shall accord any interested person the right to
petition for the issuance, amendment, or repeal of a rule.

ADJIUDICATION

Sec. 5. In every case of adjudication required by statute to be determined on
the record after opportunity for an agency hearing, except to the extent that there
is involved (1) any matter subject to a subsequent trial of the law and the facts
de novo in any court; (2) the selection or tenure of an officer or employee of the
United States other than examiners appointed pursuant to section 11; (3) pro-
ceedings in which decisions rest solely on inspections, tests, or elections; (4) the
conduct of military, naval, or foreign-affairs functions; (5) cases in which an
agency is acting as an agent for a court; and (6) the certification of employee
representatives—

(a) NoricE.—Persons entitled to notice of an agency hearing shall be timely
informed of (1) the time, place, and nature thereof; (2) the legal authority and
jurisdiction under which the hearing is to be held; and (3) the matters of fact and
law asserted. In instances in which private persons are the moving parties, other
parties to the proceeding shall give prompt notice of issues controverted in fact
or law; and in other instances agencies may by rule require responsive pleading.
In fixing the times and places for hearings, due regard shall be had for the con-
venience and necessity of the parties or their representatives.

(b) ProcEDURE.—The agency shall afford all interested parties opportunity
for (1) the submission and consideration of facts, argument, offers of settlement,
or proposals of adjustment where time, the nature of the proceeding, and the pub-
lic interest permit and (2) to the extent that the parties are unable 80 to determine
any controversy by consent, hearing, and decision upon notice and in conformity
with sections 7 and 8.

{¢c) SEPARATION OF FUNCTIONS.—The same officers who preside at the reception
of evidence pursuant to section 7 shall make the recommended decision or initial
decision required by section 8 except where such officers becorne unavailable to
the agency. Save to the extent required for the disposition of ex parte matters
as authorized by law, no such officer ghall congult any person or party on any fact
in issue unless upon notice and opportunity for all parties to participate; nor shall
such officer be responsible to or subject to the supervision or direction of any
officer, employee, or agent engaged in the performance of inveatigative or prose-
cuting functions for any agency. No officer, employee, or agent engaged in the
performance of investigative or prosecuting functions for any agency in any case
shall, in that or a factually related case, participate or advise in the decision,
recommended decision, or agency review pursnant to section & except as witness
or counsel in public proceedings. This subsection shall not apply in determining
applications for initial licenses or to proceedings involving the validity or applica-~
tion of rates, facilities, or practices of public utilities or carriers: nor shall it be
applicable in any manner to the agency or any member or members of the body
comprising the agency.
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(d) DecraraTorY orpERs.—The agency is suthorized in its sound discretion,
with like effect as in the case of other orders, to issue a declaratory order to ter-
minate a controversy or remove uncertainty.

ANCILLARY MATTERS

8Eec. 8. Except as otherwise provided in this Act—

(a) APPEARANCE.—ANy person compelled to appear in person before any
agency or representative thereof shall be accorded the right to be accompanied,
represented, and advised by counsel or, if permitted by the agency, by other
qualified representative. Lvery party shall be accorded the right to appear in
person or by or with counsel or other duly qualified representative in any agency
proceeding. So far as the orderly conduct of public business permits, any inter-
ested person may appear before any agency or its responsible officers or employees
for the presentation, adjustment, or determination of any issue, request, or con-
troversey in any proceeding (interlocutory, summary, or otherwise) or in connec-
tion with any agency function. Every agency shall proceed with reasonable dis-
patch to conclude any matter presented to it except that due regard shall be had
for the convenience and necessity of the parties or their representatives. Nothing
herein shall be construed either to grant or to deny to any person who is not a
lawyer the right to appear for or represent others before any agency or in any
agency proceeding.

(b) InvesTicarionNs.—No process, requirement of a report, inspection, or other
investigative act or demand shall be issued, made, or enforced in any manner or
for any purpose except as authorized by law. Every person compelied to submit
data or evil?lence shall be entitled to retain or, on payment of lawfully prescribed
costs, procure a copy or transeript thereof, except that in a nonpublic in vestigatory
proceeding the witness may for good cause be limited to inspection of the official
transcript of his testimony.

(¢) SusrENAS.—Agency subpenas authorized by law shall be issued to any
party upon request and, as may be required by rules of procedure, upon a state-
ment or showing of general relevance and reasonable scope of the evidence
sought. Upon contest the court shall sustain any such subpena or similar proe-
ess or demand to the extent that it is found to be in accordance with law and,
in any proceeding for enforcement, shall issue an order requiring the appearance
of the witness or the production of the evidence or data within a reasonable
time under penalty of punishment for contempt in case of contumacious failure
to comBIy. ‘

(d) Den1aLs.—Prompt notice shall be given of the denial in whole or in part
of any written application, petition, or other request of any interested person
made in connection with any agency proceeding. Except in affirining a prior
denial or where the denial is self-explanatory, such notice shall be accompanied
by a simple statement of procedural or other grounds.

HeariNgs

Sec. 7. In hearings which section 4 or 5 requires to be conducted pursuant to
this section—

(a) PresipiNG ofFF1ceERS.—There shall preside at the taking of evidence (1)
the agency, (2) one or more members of the body which comprises the agency,
or (3) one or more examiners appointed as provided in this Act; but nothing in
this Act shall be deemed to supersede the conduct of specified classes of proceed-
ings in whole or part by or before boards or other officers specially provided for
by or designated pursuant to statute. The functions of all presiding officers and

. of officers participating in decisions in conformity with section 8 shall be con-
ducted in an impartial manner. Any such officer may at any time withdraw if
he deems himself disqualified; and, upon the tiling in good faith of a timely and
sufficient affidavit of personal bias or disqualification of any such officer, the
agency shall determine the matter as a part of the record and decision in the
case. .

(b) Hearing powgrs.—Officers presiding at hearings shall have authority,

subject to the published rules of the agency and within its powers, to (1) admin-
ister oaths andp affirmations, (2) issue subpenas authorized gy law, (3) rule upon
offers of proof and receive relevant evidence, (4) take or cause depositions to be
taken whenever the ends of justice would be served thereby, (5) regulate the
course of the hearing, (6) hold conferences for the settlement or simplification
of the issues by consent of the parties, (7) dispose of procedural requests or
similar matters, (8) make decisions or recommend decisions in conformity with
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section 8, and (9) to take any other action authorized by agency rule consistent
with this Act.

{¢) Evipence.—Except as statutes otherwise provide, the proponent of a rule
or order shall have the burden of proof. Any oral or documentary evidence may
be received, but every agency shall as a matter of policy provide for the exclusion
of irrelevant, immaterial, or unduly repetitious evidence and no sanction shall be
imposed or rule or order be issued except upon eonsideration of the whole record or
such portions thereof as may be cited by any party and as supported by and in
accordance with the reliable, probative, and substantial evidence. FEvery party
shall have the right to present his case or defense by oral or documentary evidence,
to submit rebuttal evidenee, and to conduct such cross-examination as may be
required for a full and true disclosure of the facts. In rule making or determining
claims for money or benefits or applications for initial licenszes any agency may,
where the interest of any party will not be prejudiced thereby, adopt procedures
for the submission of all or part of the evidence in written formn.

(d) Recorp.~—The transcript of testimony and exhibits, together with all papers
and requests filed in the procceding, shall constitute the exclusive record for
decision in accordance with section 8 and, upon pavment of lawfully preseribed
costs, shall be made available to the parties. Where any agency decision rests
on official notice of a material fact not appearing in the evidenece in the record,
any party shall on timely request be afforded an opportunity to show the contrary,

i

» e

Dxcisions

Sec. 8. In eases in which a hearing is required to be conducted in conformity
with section 7— .

(a) ACTION BY SUBORDINATES.-—In ¢ases in which the agency has not presided
at the reception of the evidence, the offieer who presided (or, in cases not subject
to subsection (¢) of section 5, any other officer or officers qualified to preside at
hearings pursuant to section 7) shall initially decide the ease or the agency shall
require (in specific cases or by general rule) the entire record to be certified to it
for initial decision. Whenever such officers make the initial decision and in the
absence of either an appeal to the agency or review upon motion of the agenecy
within time provided by rule, such decision shall without further proccedings
then become the decision of the agency. On appesal from or review of the initial
decisions of such officers the agency shall, except as it may limit the issucs upon
notice or by rule, have all the powers which it would have in making the initial
decision. Whenever the agency makes the initial deecision without having pre-
sided at the reception of the evidence, such officers shall first recommend &
decision execept that in rule making or determining applications for initial licenses
(1) in lien thereof the agency may issue a tentative decision or any of its respon-
sible officers may recommend a decision or (2) any such procedure may be omitted
in any case in which the ageney finds upon the record that due and timely execution
of its function imperatively and unavoidably so requires.

(b) SUBMITTALS AND DECISIONS.—Prior t¢ each recommended, initial, or ten-
tative decision, or decision upon agency review of the deeision of subordinate
officers the parties shall be afforded a reasonable opportunity to submit for the
consideration of the officers participating in such decisions (1) proposed findings
and conclusions, or {2} exceptions to the decisions or recommended decisions of
subordinate officers or to tentative agency decisions, and (3) supporting reasons
for such exceptions or proposed findings or coneclugions.  The record shall show
the ruling upon each such finding, conclusion, or exception presented. All
decisions (inecluding initial, recomiended, or tentative decisions) shall become a
part of the record and inelude a statement of (1) findings and conclusions, as well
as the reasons or basis therefor, npon all the material issucs of fact, faw, or dis-
eretion presented on the record; and (2) the appropriate rule, order, sanction,
relief, or denial thereof,

SANCTIONS AND Powpens

Sec. 9. In the exercise of anv power or authorit v—

() IN GENERAL.— N0 sanction shall be imposed or substantive rule or order
be issued except within jurisdiction delegated to the agency and as anthorized by
law.
(b) Licexses~—In anry case in which application is made for a license required
by law the agency, with due regard to the rights or privileges of all the interested
parties or adversely affected persons and with reasonable dispateh. shall set and
complete any proceedings required to be conducted pursuant to sectjions 7 and 8
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of this Act or other proceedings required by law and shall make its decision.
Except in cases of willfulness or those in which public health, interest, or safety
requires otherwise, no withdrawal, suspension, revocation, or annulment of any
license shall be lawful unless, prior to the institution of agency proceedings there-
for, facts or conduct which may warrant such action shall have been called to the
attention of the licensee by the agency in writing and the licensee shall have been
accorded opportunity to demonstrate or achieve compliance with all lawful re-
quirements. In any case in which the licensee has, in accordance with agency
rules, made timely and sufficient application for a renewal or a new license, no
license with reference to any activity of a continuing nature shall expire until
such application shall have been finally determined by the agency.

JupiciaL REvIEwW

Sec. 10. Except so far as (1) statutes preclude judicial review or (2) agency
action is by law committed to agency discretion—

(a) Rigar OF REVIEW.—Any person suffering legal wrong because of any
agency action, or adversely affected or aggrieved by such action within the
meaning of any relevant statute, shall be entitled to judicial review thereof.
~ (b) ForM AND VENUE OF AcTiON.,—The form of proceeding for judicial review
shall be any special statutory review proceeding relevant to the subject matter
in any court specified by statute or, in the absence or inadequacy thereof, any
applicable form of legal action (including actions for declaratory judgments or
writs of prohibitory or mandatory injunction or habeas corpus) in any court of
competent jurisdiction. Agency action shall be subject to judicial review in
civil or criminal proceedings for judicial enforcement except to the extent that
prior, adequate, and exclusive opportunity for such review is provided by law.

{¢) ReviewasLE AcTs.—Every agency action made reviewable by statute and
every final agency action for which there is no other adequate remedy in any
court shall be subject to judicial review., Any preliminary, procedural, or inter-
mediate agency action or ruling not directly reviewable shall be subject to review
upon the review of the final agency action. Except as otherwise expressly re-

uired by statute. agency action otherwise final shall be final for the purposes of
this subsection whether or not there has been presented or determined any appli-
eation for a declaratory order, for any form of reconsideration, or (unless the
agency otherwise requires by rule and provides that the action meanwhile shall
be inoperative) for an appeal to superior agency authority.

(d) InteriM RELIEF.—Pending judicial review any agency is authorized,
where it finds that justice so requires, to postpone the effective date of any action
taken by it. Upon such conditions as may be required and to the extent necessary
to prevent irreparable injury, every reviewing court (including every court to
which a case may be taken on appeal from or upoun application for certiorari or
other writ to a reviewing court) is authorized to issue all necessary and appropriate
process to postpone the effective date of any agency action or to preserve status
or rights pending conclusion of the review proceedings.

(e) Score or REVIEW.—So far as necessary to decision and where presented the
reviewing court shall decide all relevant questions of law, interpret constitutional
and statutory provisions, and determine the meaning or applicability of the terms
of any agency action, It shall (A) compel agency action unlawfully withheld or
unreasonably delaved; and (B) hold unlawful and set aside agency action, findings,
and conclusions found to be (1) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law; (2) contrary to constitutional right, power,
privilege, or immunity; (3) in excess of statutory jurisdiction, authority, or limi-
tations, or short of statutory right: (4) without observance of procedure required
by law; (5) unsupported by substantial evidence in any case subject to the reqguire-
ments of sections 7 and 8 or otherwise reviewed on the record of an agency hearing
provided by statute; or (6) unwarranted by the facts to the extent that the facts
aro subject to trial de novo by the reviewing court. In making the foregoing
determinations the court shall review the whole record or such portions thereof
as may be cited by any party, and due account shall be taken of the rule of preju-
dicial error.

EXAMINERS

Sec. 11. Subject to the civil-service and other laws to the extent not inconsis-
tent with this Act, there shall be appointed by and for each agency as many qual-
ifled and competent examiners as may be necessary for proceedings pursuant to
sections 7 and 8, who shall be assigned to cases in rotation so far as practicable
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and shall perform no duties incounsistent with their duties and respongibilities as
examiners. Examiners shall be removable by the agency in which they are em-
ployed only for good cause established and determined by the Civil Service Com-
mission (hereinafter called the Commission) after opportunity for hearing and
upon the record thereof. Examiners shall receive compensation prescribed by
the Commission independently of ageney recommendations or ratings and in
accordance with the Classification Act of 1923, as amended, except that the pro-
visions of paragraphs (2) and (3) of subsection (b) of section 7 of said Act, as
amended, and the provisions of section 9 of said Act, as amended, shall not be
applicable. Agencies occasionally or temporaril insu(ﬁciently staffed may utilize
examiners selected by the Commission from and with the consent of other agen-
cies. For the purposes of this section, the Commission is authorized to make
investigations, require reports by agencics, issue reports, including an annual
report to the Congress, promulgate rules, appoint such advisory committees as
may be deemed necessary, recommend legislation, subpena witnesses or records,
and pay witness fees as established for the United States courts.

CoNsTRUCTION aND EFFECT

Sec. 12. Nothing in this Act shall be held to diminish the constitutional rights
of any person or to limit or repeal additional requirements imposed by statute or
otherwise recognized by law. KExcept as otherwise required by law, all require-
ments or privileges relating to evidenee or procedure shall apply equally to agencies
and persons. If any provision of this Act or the application thereof is held invalid,
the remainder of this Act or other applications of such provision shall not be
affected. Fvery agency is granted all authority necessary to comply with the
requirements of this Act through the issuance of rules or otherwise. No subsequent
legislation shall be held to supersede or modify the provisions of this Act except to
the extent that such legislation shali do so expressly. This Act shall take effect
three months after its approval except that sections 7 and 8 shall take effect six
months after such approval, the requirement of the selection of examiners pur-
suant to section 11 shall not become effective until one year after such approval,
and n(é(f)rmedural requirement shall be mandatory as to any agency proceeding
initiated prior to the etfective date of such requirement.

II. LEGISLATIVE HISTORY

For more than 10 years this legislation has been under considera-
tion. Certainly no measure of like character has had the painstaking
and detailed study and drafting. Both the legislative and executive
branches have participated, and private interests of every kind have
bad an opportunity to present their views. In the legislative branch
there have been four major proposals for the creation of an adminis-
trative court, and at least eight for the regulation of administrative

rocedure. Two important studies were conducted in the executive

ranch under the late President Franklin D. Roosevelt—cach result-
ing in reports to Congress with legislative recommendations. Private
individuals and organizations have made innumerable studies and
recommendations. While various proposals have been made over the
yearts, the continuous line of development leading to the present bill is
clear and illuminating.

1937 Report of President’s Committee on Administrative Manage-
ment.—The growth and intensification of administrative regulation
of private enterprise and other phases of American life had moved
President Roosevelt early in his administration to appoint a committee
to study administrative methods, functioning, and organization.
Although that committee approached the problem from the standpoint
of executive branch management, it was soon deeply involved in the
essential public processes of administrative regulation. It issued
numerous studies and an extensive report (Report k’i’z}th Special Studies,
1937), which President Roosevelt transmitted to Congress with his
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endorsement and the statement that it was ‘“‘a great document of
permanent importance” (p. iii). At that time he also took occasion to
remark that the practice of creating administrative agencies—

who perform administrative work in addition to judicial work, threatens to develop
a ‘‘fourth branch” of the Government for which there is no sanction in the Con-
stitution.

To which the committee added (p. 40):

There is a conflict of principle involved in their make—u}) and functions. * * *
They are vested with duties of administration * * and at the same time
they are given important judicial work. * * * The evils resulting from this
confusion of principles are insidious and far reaching. * * * Pressures and
influences properly enough directed toward officers responsible for formulating
and administering policy constitute an unwholesome atmosphere in which to
adjudicate private rights. But the mixed duties of the commissions render
escape from these subversive influences impossible. Furthermore, the same men
are obliged to serve both as prosecutors and as judges. This not only undermines
judicial fairness; it weakens public confidence in that fairness. Commission
decisions affecting private rights and conduct lic under the suspicion of being
rationalizations of the preliminary findings which the Commission, in the role of
prosecutor, presented to itself.

The foregoing statement reflects a widespread feeling, which has been
greatly extended by the expansion of administrative controls during
the subsequent war years.

The problem has been how to deal with the situation, in our complex
governmental sct-up, without unduly interfering with necessary
governmental operations. President Roosevelt’s committee recom-
mended a drastic reform by which every agency exercising mixed
functions would be divided into an administrative and judicial section.
The latter, although it might be “in”’ a department, was to be wholly
independent of the former and of executive control. While subsequent
proposals (except for the minority of the later Attorney General’s
Committee on Administrative Procedure, discussed hereinafter) have
not suggested such a complete separation of functions and the present
bill does not go so far, the recommendations of the President’s Com-
mittee on Administrative Management are-—as President Roosevelt
said in his message to the Congress—of permanent importance.

1938 Senate hearings.—The Senate Judiciary Coinmittee in 1938
held hearings on the proposal for the creation of an administrative
court; and 1t issued as a committee print an elaborate study of ad-
ministrative powers conferred by statute up to that time (S. 36786,
75th Cong.). However, such a proposition presents serious problems
and some deficiencies. It means the creation of a special court or
courts, in derogation of the regular courts with which people are
familiar and which the Constitution directs the Congress to provide
for the redress of all grievances and settlement of disputes. There
may also be some limitations upon the functions which could be
conferred upon a court. It could not, for example, exercise the rule-
making power without undertaking to supplant the administrative
arm entirely. Moreover, that proposal fails to reach and control the
administrative process at its source. There is need for a simple and
standard plan of administrative procedure, together with the state-
ment of legal and enforceable guides for administrative officers and
agents in their daily operations. In short, an important object of
any legislation in this field is not only to provide judicial redress but
to assure administrative fairness in the beginning so that litigation
may become unnecessary.
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1939-40 Walter-Logan bill.—S. 915, the Walter-Logan adminis-
trative procedure bill, was favorably reported to the Senate in 1939
(S. Rept. No. 442, 76th Cong., 1st sess.). Although a different bill
is now reported to the House of Representatives, the following pas-
sages of that report are well worth quoting (pp. 9-10):

Unfortunately the statutes providing for hearings before the so-called inde-
pendent agencies of the Federal Government as well as those providing for the
conduct of the affairs of the single-headed agencies, do not provide for uniforin
procedure for * * * hearings or for a uniform method and scope of judicial
review, All argument that such uniformity is neither possible or desirable is
answered by the fact that uniformity has been found possible and desirable for all
classes of both equity aund law actions in the courts exercising the whole of the
judicial power of the Federal Government. It would seem (o require no argu-
ment to demonstrate that the administrative agencies, exercising but a fraction
of the judicial power may likewise operate under uniform rules of practice and
procedure and that they may be required to remain within the terms of the law as
to the exercise of both quasi-legislative and quasi-judicial power.

The results of the lack of uniform procedure for the exercise of quasi-judicial
power by the administrative agencies have been at least threefold: (1) The respec-
tive administrative agencies give little heed to, and are little assisted by, the deci-
sions of other administrative agencies or by the decisions of the courts applicable
to such agencies; (2) the courts are placed at considerable disadvantage ﬁecause
they must verify the basie statutes of all decisions relating to other administrative
agencies which are cited to them, thus slowing up the writing of opinions in par-
ticular eases; and (3) individuals and their attorneys are at a disadvantage in the
presentation of their administrative appeals, with the result that there is a tend-
ency to emphasize the importance of the judiciary in the administrative process.

In fact, the present situation of indescribable confusion is due to the fact that
the Congress has ignored the development of the administrative process prior to
1861; that since such time the Congress has created administrative agencies with-
out regard to any uniformity of the judicial review provisions and without regard
to the procedure developed and proven prior to that time; aud that the law schools
have placed undue emphasis on the pathological aspects of administrative pro-
cedure rather than upon the statutes and the administrative processes,  Added to
all this has been the constantlv growing complexity of the Federal Government
and the resulting lack of training of most lawyvers and businessmen therein.

Furthermore the statutes, commencing with the Interstate Comimerce Act,
have made no provision whatever for improvement of the administrative process
and rarely have these statutes attempted to prescribe. even in a gencral way, the
scope of judicial review. The result has been that the administrative agencies
and the courts have been required to work out the procedure from case to care with
unnecessary fumbling in the administrative process and with unnecessary criti-
cisms of the courts when they have attempted—not altogether with success-—in
their decisions to lay down general rules of trial and appellate procedure.

The Judiciary Committee of the House of Representatives reported
the similar bill (H. R. 6324) with some amendments during the same
year (H. Rept. No. 1149, 76th Cong., 1st sess.).

Referring to President Roosevelt’s program of governmental reor-
ganization which followed the report of his Committee on Administra-
tive Management, described above, the Conunittee on the Judiciary of
the House of Representatives said m reporting the bill (p. 2):

Procedures vary as among the several agencies and to some extent even among
the prineipal officers or employees of the same agencies. It is practically impos-
sible for a Member of the Congress, much less an individual eitizen, to find his
way among these many agencies or to locate the particular officer or employee in
any of the agencies with whom any particular problem should be discussed with a
view to settlement.

This condition of affaira has been in the making for many years and is not some-
thing which has come upon us within the past few years, though it wight be
candidly admitted that the condition has grown worse within the past few years
in the attempts that have been made to meet serious economie and rocial problema.

Very obviously these administrative agencies cannot be abolished, though
without doubt there are mauy of us who yearn for the comparatively simple iife



244 ADMINISTRATIVE PROCEDURE

of yesteryear when these agencies of Government were not needed and' did not
exist. Practically all of these agencies, in their administration of the various and
sundry statutes, must issue rules, make investigations, conduct hearings, and
decide controversies, and there is no practicable and feasible method which could
be adopted by which there could be segregated these quasi-legislative and quasi-
judicial functions from the purely administrative functions without destroying the

usefulness of such agencies.
At the same time, the law must provide that the governors shall be governed

sng the regulators shall be regulated, if our present form of government is to
endure.

Early in 1940 there was issued an elaborately annotated copy of the
bill, explaining its purposes and the derivation of its provisions (S.
Doc. No. 145, 76th Cong., 3d sess.).

Meanwhile the President had directed the appointment of a com-
mittee to make further studies and recommendations, as described
under the next heading of this report. Congress nevertheless passed
the Walter-Logan bill. In vetoing it President Roosevelt said (H.
Doc. No. 986, 76th Cong., 3d sess, pp. 1, 3—-4):

The objective of the bill is professedly the assurance of fairness in administrative
proceedings. With that objective there will be universal agreement. The pro-
motion of expeditious, orderly, and sensible procedure in the conduct of public
affairs is a purpose which commends itself not only to the Congress and the courts,
but to the executive departments and administrative agencies themselves.

* * 4* * * * *

I am, of course, not unaware that improvement in the administrative process
is as much the duty of those concerned with it as the improvement of court pro-
cedure ought to be a duty of the legal profession.

Recoguizing this, more than a year ago I directed the Attorney General to
select a committee of eminent lawyers, jurists, scholars, and administrators to
review the entire administrative process in the various departments of the execu-
tive Government and to recommend improvements, including the suggestion of
any needed legislation. For over a year such a committee has been taking up in
detail each of the several typical administrative agencies and has been holding
prolonged sessions, hearings, inquiries, and discussions. Its task has proved un-
expectedly complex. The objective of this committee, however, is not to hamper
administrative tribunals but to suggest improvemnents to make the process more
workable and more just and to avoid confusions and uncertainties and litigations.
1 should desire to await their reé)ort and recommendations before approving any
measure in this complicated field. In this thought I believe most Americans will
agree. The report and recommendations will be transmitted to the Congress in a

few weeks, :

The committee to which the President referred had been at work for
more than a year, had made an interim report, and had issuedstudies
of the work of garticular agencies,

The present bill must be distinguished from the Walter-Logan bill
in several essential respects. Unlike that bill it differentiates the
several types of rules. It requires no agency hearings in connection
with either regulations or adjudications unless statutes already do so
in particular cases. Where statutory hearings are otherwise provided,
it fills in some of the essential requirements; and it provides for a
special class of semi-independent subordinate hearing officers. It in-
cludes several types of incidental procedures. It confers numerous
procedural rights. It limits administrative penalties. It contains
comprehensive provisions for judicial review for the redress. of any
legal wrong. And, since it is drawn entirely upon a functional basis,
it contains no exemptions of agencies as such. One of the main recom-
mendations of the later Attorney General’s Committee on Adminis-
trative Procedure—which is hereinafter discussed—was that “an im-
portant and far-reaching defect in the field of administrative law has
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been a simple lack of adeguate public information concerning its

substance and procedure” (S. Doc. No. 8, 77th Cong., p. 25). The

Walter-Logan bill made no provision in that respect, whereas the first

operative section of the present bill spells out the requirements of

public information in considerable detail (sec. 3). This is an import-
ant provision of the present bill. The Walter-Logan bill changed the
present examiner system by providing for employee boards to hear
cases in departments and that examiners could hear cases in independ-
ent agencies, but that in independent agencies either boards or three
members should rehear cases on the petition of the party involved be-
fore a decision could be entered (sec. 4 (a), (b), (d)). The present
bill, on the other hand, does not change the operation of the examiner
system nor does it provide that examiners should supersede the func-

tions of other types of hearing officers provided by statute (sec. 7 (a)).
1941 Final Report of Attorney General’s Committee on Administra-

tive Procedure.—In December 1938 the Attorney General in a letter

to President Roosevelt had reviewed the progress made in securing
simplified and uniform rules of procedure for Federal court procedure
stated that “‘there is need for procedural reform in the wide and
growing field of administrative law,” and recommended the creation
of an appropriate body to make the necessary studies and recom-
mendations for congressional consideration (S. Doc. No. 8, 77th

Cong., 1st sess., p. 251). The President had agreed by letter of

February 16, 1939 (p. 252). The committee had made an interim

report in January 1940, setting forth mainly the comprehensive scope

of its program of studies (p. 254). ‘
The agencies studied were the following (pp. 3-4):

The Department of Agriculture (Agricultural Marketing Service, Commodity
Exchange Administration; Bureau of Animal Industry; Bureau of Entomology
and Plant Quarantine; Surplus Marketing Administration; and Sugar Division).

The Department of Commerce (Civil Aeronautics Administration; Bureau of
Marine Inspection and Navigation; and Patent Office).

The Department of the Interior (i&ituminous Coal Division; General Land
Office; Grazing Service; Office of Indian Affairs; Bureau of Figheries; and
Bureau of Biological Survety).

The Department of Justice (Immigration and Naturalization Service).

The Department of Labor (Division of Public Contracts; Wage and Hour Divi-
sion; and Children’s Bureau).

The Post Office Department (fraud orders and second-class mailing privileges).

The Department of State (Passport Division, Visa Division, and the Divizgion of
Controls, having to do with the intcrnational traffic in arms and with the
supervision and administration of neutrality laws).

The Department of the Treasury (Bureau of Internal Revenue {into which had
been absorbed the Federal Alcohol Administration); Processing Tax Board of
Review; Bureau of the Comptroller of the Currency; and the Bureau of
Customs).

The War Department (Office of the Chief of ¥.ngineers; the Selective Service
Act was enacted after the completion of these studies).

The Commodity Fxchange Commission.

The Federal Communications Commission.

The Federal Deposit Insurance Corporation.

The Federal Home Loan Bank Board.

The Federal Power Commission.

The Federal Reserve System,

The Federal Security Agency (Social Security Board, Public Health Service, and
the Food and Drug Administration).

The Federal Trade Commission.

The Interstate Commerce Commission.

The National Labor Relations Board.

The National Mediation Board.
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The National Railroad Adjustment Board.
The Railroad Retirement Board.
The Securities and Exchange Commission.

The United States Board of Tax Appeals.
The United States Employees’ Compensation Commission (including the deputy

commissioners).

The United States Maritime Commission.
The United States Tariff Commission.
The Veterans’ Administration.

The committee’s investigators examined agency records and pro-
cedures, it held executive hearings, and then written studies were
issued. These usually embraced a first mimeographed study, a re-
vision thereof, and finally the issuance of 27 printed monographs each
embodying the results for one or more agencies, which became Senate
documents (S. Doc. No. 186, 76th Cong., 3d sess., pts. 1-13; and S.
Doe. No. 10, 77th Cong., 1st sess., pts. 1-14). They were widely
distributed. The committee also held public hearings. Defects of
the procedures of particular agencies are also summarized at length
in chapter IX of the committee’s final report.

There are 474 pages in the committee’s final report, of which only
the first 127 are the report proper. The remainder is made up of
minority views (pp. 203-250) and appendixes. See Administrative
Procedure in Government Agencies—Report of the Committee on Adman-
istrative Procedure, Appointed by the Attorney General at the Request of
the President, to Investigate the Need for Procedural Reform in Various
Administrative Tribunals and To Suggest Improvements Therein (S.
Doc. No. 8, 77th Cong., 1st sess., dated January 22, 1941).

The published documents relating to the present bill, notably the
Senate Judiciary Committee print of June 1945 on S. 7 which collates
in parallel columns the provisions of the present bill with the pertinent
portions of the final report of the Attorney General’s Committee on
Administrative Procedure, indicate the care with which the recom-
mendations of that committee have been studied in framing the
present bill.  While it follows generally the views of good administra-
tive practice as expressed by the whole of that commuittee, it differs in
several important respects. It provides that agencies may choose
whether their examiners shall make the initial decision or merely
recommend a decision, whereas the Attorney General’s committec
made a decision by examiners mandatory. It provides some general
limitations upon administrative powers and sanctious, particularly
in the rigorous field of licensing, while the Attorney General’s com-
mittee did not touch upon the subject. It relies upon independence,
salary security, and tenure during good behavior of examiners within
the framework of the civil service, whereas the Attorney General’s
committee favored short~term appointments approved by a special
“Office of Administrative Procedure.”

As a matter of drafting, the actual language of the present bill has
had vastly more consideration and participation by all parties con-
cerned than the bills presented in 1941 by the majority and minority
of the Attorneyv General’s Committee on Administrative Procedure.
An entire year has been spent alone in redrafting the original S. 7
(H. R. 1203) of the present Congress, as hereinafter more fully ex-
plained. Its predecessor, S. 2030 (H. R. 5081), of the previous Con-
gress, had passed through a similar process.

Senate hearings.—The majority and minority bills growing im-
mediately out of the work of the Attorney General's committee were
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introduced in Congress along with revised versions of other bills, A
distinguished subcommittee of the Senate Committee on the Judiciary
(composed of Senator Hatch as chairman and Senators O’Mahoney,
Chandler, Austin, and Danaher) then held hearings in April, May,
June, and July of 1941, which were published in three parts and an
appendix. (See hearings on S. 674, 675, and 918.) By far the greater
part of the hearings were devoted to the oral or written statements, or

both, of representatives of governmental agencies, among them the
following: .
Agriculture Department
Attorney General
Bituminous Coal Division
Bonneville Power Administration
Bureau of Marine Inspection and Navigation
Bureau of Reclamation .
Civil Aeronauties Administration
Civil Aeronautics Board
Civil Serviee Comnmission
Export Control Administrator
Federal Conmununications Commission
Federal Deposit Insurance Corporation
Federal Power Commission
Federal Reserve System
Federal Security Agency
Federal Trade Commission
Fish and Wildlife Service
Grazing Service
General Land Office
Immigration and Naturalization Service
Interior Department
Interstate Commerce Cominission
Justice Department
Labor Department
National Labor Relations Board
National Railroad Retirement Board
Office of Indian Affairs
Patent Office
Post Office Department
Securities and Fxchange Commission
Tariff Commission
Tennessee Vallev Authority
Treasury Department
Veterans' Administration
War Department

In addition, the subcommittee heard orreceived the written statements
of representatives of husiness, professional, labor, and agricultural
organizations as well as members of the Attorney General’s Committee
on Administrative Procedure. The written statement submitted by
the minority members of that committee summarizes most of the
testimony and statements (pp. 1374-1401) and also presents a revision
of their legislative recommendations (pp. 1402-1418).

It can be said fairly that no point raised by any agency in those
very lengthy and detailed hearings has not been given full considera-
tion in the drafting of the present bill, and indeed in almost every
instance the present bill avoids the difficulties which Goverrminent
agencies then feared. For example, in those hearings agencies pro-
tested mainly against limitations upon delegations of authority (p.
1378), but the present bill expressly states that “nothing in this Act
shall be construed to repeal delegations of authority as provided by
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law” (sec. 2 (a)). They feared any provision which might be con-
strued to require them to issue rules or regulations in advance to
meet every case (p. 1381), but apart from rules of organization and
procedure the present bill requires the publication only of ‘‘substan-
tive rules adopted as authorized by law and statements ‘of general
policy or interpretations formulated and adopted by the agency for
the guidance of the public” (sec. 3 (a)). Some agencies did not want
hearings provided (pp. 1389-1398, 1394), and the present bill provides
the details for hearings only where other statutes require a hearing.
(See sec. 4 (b) and the introductory clause to sec. 5.) They wished
power to make declaratory rulings to be so limited that parties would
not have an absolute right to such a ruling in every case (p. 1392),
and the present bill expressly confers the authority upon certain
agencies to be exercised only in their ‘“‘sound discretion’’ (sec. 5 (d)).

arious agencies objected to any provision for the separation of
functions in rule making (p. 1396), a suggestion which the present bill
expressly carries even %urther because section 5 which contains the
segregation provision does not apply to rule making and in subsection
(c) makes additional exemptions.

1942-44.—In August 1941 the increasingly threatening interna-
tional situation moved the Senate Judiciary Committee to postpone
further consideration of the legislative proposals. The attack at
Pearl Harbor occurred before the year was out. During the war

ears 1942-43 the subject was necessarily in abeyance; but war legis-
ation, administration, and congressional investigations brought ad-
ministrative processes more and more into prominence. In June
1944 new bills were introduced by the chairmen of the Senate and
House Judiciary Committees (S. 2030 and H. R. 5081, 78th Cong.,
2d sess.), and thereafter there was a good deal of discussion and
activity in and out of the Government with respect to the form such
legislation should take. The Attorney General, utilizing some of the
staff of his former Committee on Administrative Procedure, had a
voluminous analysis made of the new bill.

1945. The present bill..—With the opening of the present Seventy-
ninth Congress, revised and simplified bills were introduced in January
1945 by the chairmen of the two Judiciary Committees as S. 7 and
H. R. 1203. Both chairmen called upon administrative agencies to
submit their further views and suggestions in writing. Written sub-
mittals were also received from private organizations and parties.
These were analyzed and, with the aid of representatives of the
Attorney General and interested private organizations, in May 1945
there was issued a Senate committee print setting forth in parallel
cotumns the bill as introduced and a tentatively revised text. This
was distributed to administrative agencies, and they again submitted
comments and suggestions in writing.

Thereupon the genate Judiciary Committee had its staff make a
further analysis and issued in June 1945 a large committee print set-
ting forth in four parallel columns the text of the bill as originally
introduced, the tentatively revised text as previously publis%ed, a
general explanation of provisions with references to the final report
of the Attorney General’s Committee on Administrative Procedure
and other authorities, and a8 summary of agency and private views
received in response to the first committee print.
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At this point the full Committee on the Judiciary of the House of
Representatives held hearings late in June. The House Committee
on the Judiciary had kept in close touch with, and had participated
fully in, the development of the bill; and it had also designated a
subcommittee on the subject. Attorney General Biddle had previ-
ously indicated orally that he was prepared to recommend the enact-
ment of an administrative procedure statute, and now indicated sim-
ilarly that he was prepared to accept the draft proposed. He was,
however, succeeded in office by Attorney General Tom C. Clark, who
made some additions to the conference group representing the Attor-
ney General. They entered upon 3 more months of discussions with
interested Government agencies and undertook to screen and correlate
views and suggestions received orally or in writing. Private parties
and organizations also participated. By this time the issues had been
narrowed to matters ofP language and expression. A final form of bill
(see the revised Senate committee print dated October 5, 1945) was
then submitted to and endorsed by the Attorncy General by letters
addressed to the committee chairmen of both Houses. (¥or the full
text see S. Rept. No. 752, 79th Cong., 1st sess., pp. 37-38.)

Favorable recommendation of the Attorney General.—In his letter
approving and recommending S. 7 as revised the Attorney General

stated:

The goal toward which these efforts have been directed ig, in my opinion, worth
while. Despite difficuities of draftsmanship, I believe that over-all procedural
legislation is possible and desirable. The administrative process is now well
developed. It has been subject in recent years to the most intensive and informed
study—by various congressional committees, by the Attorney General’'s Com-
mittee on Administrative Procedure, by organizations such as the American Bar
Association, and by many individual practitioners and legal scholars. We have
in general—as we did not have until fairly recently—the materials and facts at
hand. I think the time is ripe for some measure of control and prescription by
legislation. I cannot agree that there is anything inherent in the subject of
administrative procedure, however complex it may be, which defies workable
codification.

Since the original introduction of S. 7, I understand that opportunity has been
afforded to public and private interests to study its provisions and to suggest
amendments. The agencies of the Government primarily concerned have been
consulted and their views considered. * * *

The bill appears to offer a hopeful prospect of achieving reasonable uniformity
and fairness in administrative pmce(g’ureﬂ without at the same time interfering
unduly with the efficient and economical operation of the Government. Insofar
as possible, the bill recognizes the needs of individual agencies by appropriate
exemption of certain of their functions.

After reviewing the committee print, therefore, I have concluded that this
Department should recommend its enactment.

A similar statement was delivered to the chairman of the Committee
on the Judiciary of the House of Representatives at the same time.

Favorable report of the Senate Judiciary Committee.—On Novem-
ber 19, 1945, the Committee on the Judiciary of the Senate unanimousl
reported the bill as revised (S. Rept. No. 752, 79th Cong., 1st gess.).

Its report states that (p. 1)—

There is a widespread demand for legislation to settle and regulate the field
of Federal administrative law and procedure. The subject is not expressly
mentioned in the Constitution, and there is no recognizable body of such law
as there is for the courts in the Judicial Code. There are no clearly reco nized
legal guides for either the public or the administrators. Even the ordinsry
operations of administrative agencies are often difficult to know. The Com-
mittee on the Judiciary is convinced that, at least in essentials, there shouid be
some simple and standard plan of administrative procedure.
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That report contains a somewhat more brief résumé of the légis-
lative history (pp. 1-5) than is here set forth, a general statement
as to the approach of the Senate committee ({)p. 5-6), a comparison
of the bill with the earlier Walter-Logan bill (p. 6), a comparison
with the 1941 final report of the Attorney General’s Committee on
Administrative Procedure (pp. 6~7), a general statement as to the
structure of the bill with a diagram (pp. 7-9), a detailed analysis of
provisions (pp. 9-30), and some concluding general comments (pp.
30-31). Appendix A thereto is the Senate bill as reported. Appendix
B is the letter of the Attorney General in full, together with the more
detailed statement which accompanied it.

1946 Senate debate and passage.—On March 12, 1946, the bill
came on the Senate floor for action. It was explained in detail. It
passed on the same day without change and without an adverse vote.

Changes proposed by House Judiciary Committee.—The original
S. 7, as heretofore stated, was also introduced in the House of Repre-
sentatives as H. R. 1203 by Chairman Hatton W. Sumners of the
Judiciary Committee. A half dozen other bills on the same subject
had also been introduced in the House of Representatives. The
revised S. 7 as reported by the Senate Judiciary Committee (and sub-
sequently passed by the Senate) was introduced in the House ot Repre-
sentatives in December 1945 as H. R. 4941 by Chairman Sumners.
The designated subcommittee of the House Judiciary Committee had
followed all the proceedings and language of the bill. It considered
many suggested changes and alternative proposals. As a result of its
deliberations, certain corrections and clarifications were written into
the text of the bill and introduced as H. R. 5988 by Chairman Francis
E. Walter of the subcommittee. These changes are shown in appendix
A of this report. They have been submitted for comment to the
Attorney General, who has approved them as shown by his letter set
forth as appendix B of this report. 'They are obviously desirable {from
the standpoint of all parties concerned. Accordingly, the text of
H. R. 5988 has been substituted, as a committee amendment, for S. 7
as passed by the Senate.

IIl. THE SUBSTANCE OF THE BILL

Manifestly the bill does not unduly encroach upon the needs of
any legitimate government operation, although it is of course operative
according to its terms even if it should cause some administrative
inconvenience or changes in procedure. It is brief, but necessarily
not oversimplified. Functional classifications and exemptions have
been made, but in no part of the bill i1s any agency exempted by name.
The bill is meant to be operative ‘“‘across the board” in accordance
with its terms, or not at all. Where one agency has been able to
demonstrate that it should be exempted, all like agencies have been
exempted in general terms. (See sec. 2 (a)). Where one agency
has shown that some particular operation should be exempte:}g from
any particular requirement, the same function in all agencies has been
exempted. No agency has been favored by special treatment.

The bill is an outline of minimum essential rights and procedures.
Agencies may fill in details, so long as they publish them. It affords
private parties & means of knowing what their rights are and how
they may protect them, while administrators are given a simple
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framework upon which to base such operations as are subject to tho
provisions of the bill.

What the bill does in substance may be summarized under four
headings: 1. It provides that agencies must issue as rules certain
specified information as to their organization and procedure, and
also muke available other materials of administrative law (sec. 3).
2. It states the essentials of the several forms of administrative pro-
ceedings (secs. 4, 5, and 6) and the general limitations on admin-
istrative powers (su' 9). 3. It provides in move detail the require-
ments for administrative hearings and decisions in cases in which
statutes require such hcarings (sees. 7 and 8). 4. It scts forth a
sitnplified statement of Judmul review designed to afford a remedy
for every legal wrong (sec. 10).

The public information section is basic, beeause it requires agencies
to take the initiative in informing the public. In stating the esson-
tials of the different forms of administrative procvudmgo, the bill
carefully distinguishes between the so-called legislative functions of
administrative agencies (where they issue gencral regulations) and
their judicial functions (in which they determine rights or habilities
in particular casos) It provides quite different procedures for the
“legislative’” and * ]udlcml” functions of administrative agencies. In
the “rule making” (that is, “legislative’) function it provides that
with certain cx«scptions agencies must publish notice and at least
permit interested parties to submit their views in writing for agency
cousideration before the issuance of general regulations (see. 4). No
hearings are required by the bill unless statutes already do so in a
particular case. Similarly, in “adjudications” (that is, the “‘Judicial”
function) no agency hearings are required unless statutes already do
s0, but in the latter case the mode of hearing and decision is pre-
scribed (sec. 5). Where existing statutes require that either general
regulations (called “rules” in the bill) or particularized adjudications
(called “orders’ in the bill) be made after agency hearing or oppor-
tunity for such hearing, then section 7 spells out the minimum require-
ments for such hearings, section 8 states how decisions shall be made
thereafter, and section 11 provides for examiners to preside at hear-
ings and make or participate in decisions.

While the administrative power and procedure provisions of sec-
tions 4 through 9 are law apart from court review. the provisions for
judicial review afford partics a method of enforcing their rights in
proper cases (see. 10). However, it is expressly provided that e
judicial-review provisions are not operative where statutes otherwise
preclude judicial review or where agency action is by law commituied
to ageney discretion.

The bill is so drafted that its several sections and subordinate pro-
visions are closely knit. The operative provisions of the bill shoald
be read apart from the purely formal provisions and minor functional
distinctions. The definitions in seetion 2 are important, but thev do
not indicate the scope of the bill since the subsequent provisions
make many functional distinctions and exceptions. The public-in-
formation provisions of section 3 are of the broadest application be-
cause, while some functions and some operations may not lend them-
selves to formal procedure, all administrative operations should as a
matter of policy be disclosed to the public except as secrecy may

90600—46—17



252 ADMINISTRATIVE PROCEDURE

obviously be required or oniy internal agency “‘bousekeeping” ar-
rangements may be invelved.  Seetions 4 und 4 preseribe the basie
requirements for the making of ruics and the adjudication of partic-
ular cases. In each case. where oilier statutes require opportunity
for an agenecy hesring. sections 7 and 8 set forth the minimum re-
quirements for such hearings and the ageney decisions thereafter
while section 11 provides for the appointment and tenure of exam-
iners who may participate.  Section 6 preseribes the rights of private
parties in a number of miscellaneous respects which may be incidental
to rule making, adjudication, or the exercise of any other agency
authority. Section 9 limits sanctions, and section 10 provides for
judicial review.

A diagram of the bill is te be found at pages 28-29 of this report.

IV. EXPLANATION OF PROYVISIONS

In the following explanation, under each section heading there
appears an italicized synopsis of the provision and a paragraph or
more of analysis or comment. The chart on pages 28 and 29 pro-
vides a diagrammed syrcopsis of the bill.  The full bill is reproduced
as appendix A hereto, which also shows the clarificaiions it makes in
the similar Senate bill.

Secrion 1. Titie

It is provided that the measure may be ciled as the ““ Administrative
DProcedure Act.”

As a readivg of the bill will demonstrate, it is designed to provide
for publicity of information, fairmess in admiristrative operation, and
adequacy of judicial review. The purpose of the bill is to assure that
the administration of government through administrative officers
and agencies shall be corducted aceordir g to established and published
procedures which adequately protect the private interests involved,
the making of only reasonable and authorized regulations, the settle-
nwnt of (lhputos in accordance with the law and the (-vulon(o tho

partial counferring of authorized benefits or privileges, and the
(‘{i'urtuut ion of the declared policies of Congress in full.

SecTION 2. DEFINITIONS

The (l(fnitions apply to the remainder of the bill.

The definitions simplify the language of the remaining sections.
They are nceessarily broad.  Save as exceptions are made from the
term “agency” in sccetion 2 (a), this scetion on definitions is not
intended to make all the necessary exceptions; those are to be found
in the remaining sections of the bill as appropriate,

SECTION 2 (A). “AGENcY”’

The word “agency” 18 defined by ercluding legzslatwe ]urhcml and
territorial authorities and by including any other “‘authority” whether or
not within or subject to review by another agency. The bill is not to be
construed to repeal ddrgatums of authrmtJ provided by law. Erpressly
exempted from the term ‘“agency,” except for the public-information
requirements of section 3, are (1) agencies composed of representatives of
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parties or of organizations of parties and (2) defined war authorities
ancluding cwilian authorities functioning under temporary or named
statutes.

Whoever has the authority is an agency, whether within another
agency ot in combination with other persons.  Inother words agencics,
necessarily, cannot be defined by mere form such as departments,
boards, etc. If agencies were defined by form rather than by the
criterion of authority, it might result in the unintended inclusion of
mere “housckeeping” functions or the exclusion of those who have
the real power to act.

Although delegations of authority otherwise lawful are expressly
not affected as shown by the sccond sentence of the section, that does
not mean that the examiner system or other requiremenis provided
by the bill may be avoided.

Agencies composed in whole or in part of representatives of all the
parties or organizations of parties are exemipted because they do not
lend themselves to the adjudicative procednres set out in the remaining
seetions of the bill.  This exeludes from all but the public-information
provisions of section 3 such agencies as the National Railroad Ad-
justment Board and the Railvoad Retirement Board.  Other boards
so composed under the Railway Labor Act or like statutes would also
be exempt. 1In such eases the exelusion from the bill is total, save for
section 3.

The exclusion of war functions is self-explanatory. They are
rarely required to be exercised upon statutory hearing, with which
much of the remainder of the bill is concerned, and thev are rapidly
liquidating. But they are subject to the publie information require-
ments of seetion 3. “Present hostilities” means those connected
with the war brought on at Pearl Harbor in December 1941,

SECTION 2 (B). “PERSON" AND “PARTY”

“Person” 18 defincd to mnclude gpecificd forms of organizations other
than agencies. “Party” is defined to anclvde anyone named, or ad-
mitted or seeking and entitled to be admitted, as a party in any agency
proceeding ercept that nothong in the subsection s to be construed to
prevent an ageney from adncdting eryone as a party for Limited purposes.

The definition of person ineludes boib individuals and any form of
public or private ovgamzation other than Federal agencies, because
the Iatter are separately defined in section 2 (a) and so identified
throughout the remainder of the hill.  The practice of agencies to
admit persons as parties in proceedings “for limited purposes’” does
not of course authorize an acreney to ignore or prejudice the rights of
the true or full parties to a proceeding. '

BECTION 2 (¢). *RULE” AND Y“RULE MAKING"

“Rule” 18 defined as any agency statement of general or particular
applicabihty and future «flect deswgned to tmplement, interpret, or
prescrabe law, policy, organization. procedure, or practice requirements
and neludes any preseription for the future of rates, wages, financial
structures, e¢te. “Rule making” means agency process for the formula-
tion, amendment, or repeal of a rule.
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“Rules” are often called “regulations” or “general regulations.”
The definition is important because it determines whether section 4
rather than section 5 applies to a regulatory operation. The specifica-
tion of some of the activities that are rule making is included to
illustrate and to embrace them in the definition beyond question.
“Rules” formally prescribe a course of conduct for the future rather
than pronounce past or existing rights or liabilities. Rule making
is exempted from some ot the general requirements of sections 7 and 8
relating to hearings and decisions.

SECTION 2 (D). “ORDER’ AND ‘““ADJUDICATION"’

“Order” means the Iﬁnal disposition of any malter, other than rule
making but including licensing and whether or not affirmative, negative,
injunctive, or declaratory in form. ‘Adjudication” means agency
process for the formulation of an order.

The term “order” is essentially and necessarily defined to exclude
rules. ‘“Licensing” is specifically included to remove any question
since licenses involve a pronouncement of present rights of named
parties although they may also prescribe terms and conditions for
future observance. Licensing as such is later exempted from some
of the provisions of sections 5, 7, and 8 relating to hearings and
decisions. ““Injunctive’ action is a common determination of past or
existing lawfulness, although the remedy or sanction is in form cast
as a command or restriction for the future rather than as a fine,
assessment of damages, or other present penalty.

SECTION 2 (E). ‘““LICENSE’ AND ‘“LICENSING’’

“License” s defined to include any form of required official permission
such as certificate, charter, etc. “‘Licensing’ 1s defined to include agency
process respecting the grant, renewal, modification, denial, revocation,
etc., of a license.

The definition of licensing supplements section 2 (d). It isincluded
because licenses take many forms and the term is important in some
of the remaining sections. Later provisions of the bill distinguish
between initial licensing and renewals or other licensing proceedings.

SECTION 2 (F). “SANCTION’’ AND ‘‘RELIEF”

“Sanction’’ 1s defined to include any agency proh2bition, withholding of
relief, penally, seizure, assessment, requirement, restriction, efc. ‘‘Re-
lief” is defined to include any agency grant, recognition, or other bene-
Acial action taken on the application or petition of any person.

These definitions are mainly relevant to section 9 on sanctions and
powers and to section 10 on judicial review. They embrace all forms
of legitimate administrative authority. They define but do not confer
powers. They are necessary in order to identify ‘“‘sanction’ for the
protection in later sections of those against whom agencirs are author-
1zed to proceed, and “‘relief” for the benefit of those seekingauthorized

redress.
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SECTION 2 (&). ‘“AGENCY PROCEEDING’ AND “AGENCY ACTION"

“Agency proceeding” means any agency process defined in the foregoing
subsections (c), (d), or (e). “Agency action” s defined to include an
agency rule, order, license, sanction, relief, or the equivalent or denial
thereof, and failure to act.

‘““Agency proceeding” is a term devised to simplify the language of
later sections and assure that all forms of administrative procedure or
authority are included. The term “agency action™ brings together
previously defined terms in order to simplify the language of the
judicial-review provisions of section 10 and to assure the complete
coverage of every form of agency power, proceeding, action, or inac-
tion. %n that respect the term includes the supporting procedures,
findings, conclusions, or statements of reasons or basis for the action

or inaction.
SecrioN 3. Punric INFORMATION

From the public-information provisions of section 3 there are exempted
matters (1) requiring secrecy in the public interest or (2) relating solely
to the internal management of an agency.

The public-information requirements of section 3 are among the
most useful provisions of the bill. The general public is entitled to
know agency procedures and methods or to have the ready means of
knowing with certainty. The section requires agencies to disclose
their set-ups and procedures, to publish rules and interpretations
intended as guides for the solution of cases, and to proceed in consistent
accordance therewith until publicly changed.

The introductory clause of the section states the only general ex-
ceptions. The first, which excepts matters requiring scerecy in the
public interest, is necessary but may not be construed to defeat the
remaining provisions. It would include confidential operations in any
agency, such as some of the aspects of the mvestiguting or prosecuting
functions of the Secret Service or Federal Bureau of Investigation,
but no other functions or operations in those or other agencies. “‘Pub-
lic interest’”’ means manifest need in order to achieve the due execu-
tion of authorized functions. Closely related is the second exception,
of matters relating solely to internal agency management, which may
not be construed to defeat the other provisions or to permit with-
holding of information as to operations which remaining provisions
of the section or of the whole bill require to be public or publicly
available. Neither exception is operative unless the excepted subject
matter is clearly and directly invo{)'ed. Neither exception superscedes
other legal requirements of publicity or free public accessibility.

BECTION 8 (A). RULES TO BE PUBLISHED

Every agency 18 required to publish in the Federal Register its (1) organ-
ization and delegations of final outhority as well as places and ways of
doing business with the pubiic, (2) metlods of rule making and udjudica-
tion, including the rules of practice relating thereto, and (3) such sub-
stantive rules, %)olicies, or interpretations as it may frame for the guid-
ance of the public but not rules addressed to and served wpon named par-
ties as provided by law. No person is in any manner to be required to
resort to organization or procedure not 8o published.
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Since the bill leaves wide latitude for each agency to frame its own
procedures, this subsection requiring agencies to state their organiza-
tion and procedures in the form of rules is essential for the informa-
tion of the public. The publication must be kept up to date. The
cnumerated classes of informational rules must also be separately
stated so that, for example, rules of procedure will be separate from
rules of substance, interpretation, or policy. Under (1) only final
delegations of authority to dispose of cases or matters must be pub-
lished; the delegation of other functions wovld be shown in (2) in
stating the general course and method by which each of an agency’s
functions are channeled and determined.  Also, under (2), an agency
is required to state all the stages, steps, courses, and alternatives for
each of the types of functions it i3 authorized to perform. The sec-
tion forbids secrecy of rules binding upon or applicable to the public,
or of delegations of authority. Mimecographed releases of many kinds
now commorn should no longer be necessary since, if they contain
really informative matter, they must be published as rules, policies,
or interpretations. Substantive rules include the statement of stand-
ards. As a matter of good practice rules of any kind should not
unneeessarily repeat statutes, but may quote and should identify the
statutory authority which they invoke or provicions they properly
amplify.  Where it is not desirable to publish complicated forms at
length and in full-spread fashion in the Federal Register, under this
provision an agency may publish in the Federal Register a simple
statement of the contents of the form and, if blanks are available,
state where they may be obtained. The requirement that no one
shall “in any manner” be required to resort to unpublished organiza-
tion or procedure protects the public from being required to pursue
remedies that are not published as required by the section.

SECTION 8 (B). OPINIONS, ORDERS, AND RULES TO BE AVAILABLE TO
PUBLIC INSPECTION

Agencies are required to publish or, pursuant to rule, make available
to public inspeetion all final opinions or orders in the adjudication of
cases (except those held corzﬁjgntiwl for good cause and not cited as
precedents) and all rules.

General rule making results in published material in the Federal
Register as set forth in section 3 (a), but in the case of adjudication
and some rules of particular applicability there is no standard medium
of publication. Some agencies publish sets of some of their decisions,
particularized rules, or orders; but otherwise the public is not informed
as to how and where they may consult them. Requiring cach agencey
to formulate and publish a rule respecting access to these materials of
administrative law will afford the general public notice as to how
such information may be consulted or secured.  While the subsection
does not mention *“rulings”’—which are neither rules nor orders but
are general interpretations, such as the opinions of agency counsel—
if authoritative they would be covered by the third category in sec-
tion 3 (a). All rules must be subject at least to freely accorded public
inspection under this section. Tfm parenthetical exception respecting
confidential opinions and orders would not supersede or repeal future
or existing legal requirements of publication or public accessibility.
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SECTION 3 (C). ACCESSIBILITY OF PUBLIC RECORDS

Frcept as statutes may remuire otkerwise or information may be held
confidential for good cause, matters of official record are to be made
available to persons properly and direcily concerned in accordance with
rules to be issued by the agency.

The purpose of this section 18 to make access to public records
generally applicable, uniform. and more readily determinable. The
requirement of an agency rule on the availability of official records is
inserted for the same purpose as in section 3 (b).  ‘i’he interest of the
person seeking access to records may in some cases be determinative,
Agencies must classify data, specifv generstly what may be disclosed
and what may not, and provide where applications for information
may be made, how they will be determined. and what public agents
will do so. In short, a routine and a procedure must be provided as
well as a classification. Refusals of information would be subject to
the requirements of section 6 (d). The concluding exception would
not repeal or supersede present or future legal requirements of pub-
licity or public accessibility existing apart from the bill,

SectmioN 4. Rune Maxing

The introductory clause exrempts from cll of the requirements of section 4
any rule making so far as there are involved (1) malilary, naval. or foreign=
aflvirs functions or (£) matters relating to ageney managenent or person-
nel or to public property, loans, grants, benefits, or contracts.

The principal purpose of this section is, where other statutes do not
require a hearing, to provide that the legisiative funetions of adninis-
trative agencies shall so far ns pmmi,lv be excrcized only upon publie
participation on notice as provided insections 4 (a) and (b),

The introductory exceptions to the =ectton do not relieve an agency
from anyv requirements naposed by Jaw apart from this bhill. They
apply only “to the extent”” that the excepted subject matter is elearly
and directly involved. The phease “forejen affairs functions,” used
here and in some other provisions of the il is not to be loosely inters
preted to mean any ageney operation tesely beenuse 165 exerel od 1n
whole or part bevond the borders of the United States but only those
“affairs” which <o affect the rel: mnns of th U mt(*d States with other
governments that, for examuvic. public rule-umking provisions would
provoke definitely undestrable m‘.mn.mn m] convequences,  The ox-
ception of matters of management or personnel would operate onlyv so
far as not inconsistent with other ])i()vi“inns of the bill reluting to those
matters.  The term “public property” would incude property held
by the United States in trust or as guardian, as !m“.m property is
oiten held. The exception of proprietary matters is inehided beeanse
a main consideration in such cases relates to mechanies, interpretations,
or policy and it is wise to encourage and facilitate the issunnce of rules
by dispensing with all mandatory procedural requirements.  Changes
can then be sought through the petition procedures of section 4 (d},
by which such rule mal\mg, may also be initially invoked. But these
exceptions are not to be taken as encouraging agenecies not to adopt
voluntary public rule-making procedures where useful to the agency
or bencficial to the public. They merely confler a diseretion npon
agencies to decide what, if any, public rale-making procedures shall
be utilized in a given situation within their terms.
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SECTION 4 (A). NOTICE OF RULE MAKING

General notice of proposed rule making must be published in the Federal
Register—unless all persons sulject to the rules are named and are per-
sonally served or otherwise have actual notice as provided by lav—and
must include (1) the time, place, and nature of proceedings, (2) reference
to the authority under which held, and (3) the terms, substance, or issues
involved. However, except where notice and hearing is required by some
other statute, the section does not apply to rules other than those of sub-
stance or where the agency for good cause finds (and incorporates the
finding and reasons therefor in the published rule) that notice and public
procedure are impracticable, unnecessary, or contrary to the public interest.

The provisions respecting the fullness of notice apply whether or
not, under the terms of the section, it must be published in the Federal
Register. Notice must fairly apprise interested persons of the issues
involved, so that they may present relevant data or argument. The
required specification of legal authority must be done with particu-
larity. Statements of issues in the gencral statutory language of
legislative delegations of authority to the agency would not be a
compliance with the section. Prior to public procedures agencies
must conduct such nonpublic studies or investigations as will enable
them to formulate issues, or where possible to issue proposed or
tentative rules for the purpose of public proceedings. Summaries
and reports may also be issued as aids in securing public comment
or suggestions.

The section governs the application of the public procedures
required by section 4 (b) since those procedures only apply where
notice is required by this section. Agencies are given discretion to
dispense with notice (and consequently with public proceedings) in
the case of interpretative rules, general statements of policy, or rules
of agency organization, procedure, or practice; but this does not
mean that they should not undertake public procedures in connection
with such rule making where useful to them or helpful to the publie.
The exemption of situations of emergency or necessity is not an “escape
clause” in the sense that any agency has discretion to disregard its
terms or the facts. A true and supported or supportable finding
of necessity or emergency must be made and published. “Imprac-
ticable” means a situation in which the due, timely, and required
execution of agency functions would be unavoidably prevented by
its undertaking public rule-making proceedings. ‘““Unnecessary”’
means so far as the public is concerned, as would be the case if a
minor or merely technical amendment in which the public is not
particularly interested were involved. ‘Public interest’’ supple-
ments the terms “impracticable’” or ‘“unnecessary’’; it requires that
public rule-making procedures shall not unreasonably prevent an
agency from fulﬁllm§ its duty and that, on the other hand, lack of
public concern in rule making warrants an agency to dispense with
gublic procedure. Where authority beneficial to the public does not

ecome operative until a rule is issued, the agency may promulgate the
necessary rule immediately and rely upon supplemental procedures in
the nature of a public reconsideration of the issued rule to satisfy the
requirements of this section. Where public rule-making procedures
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are dispensed with, the provisions of subsections (c) and (d) of this
section would novertheless apply. Notice otherwise required by law
apart from this bill is not repealed or diminished by this section.

SECTION 4 (B). PUBLIC PROCEDURES IN RULE MAKING

After such notice, the agency must offord interested persons an oppor-
tunity to parthpate in the rule making at least to the extent of 3'(1Lnul*uzq
written data, views, or argument; and, after consideration of such presen~
tations, the agency must incorporate in any rules adopted a concise
general statement of their basis and purpose. However, where other stat-
utes require rules to be made after opportunity for hearing. the require-
ments of sections 7 and 8 (relating to public hearings and decisions
thereon) apply in place of the provisions of this subscetion.

The first sentence states the minimum requirements of public rule-
making procedure short of statutory hearing. Under it agencices
might 1n addition confer with inc uvtxv advisory committees, consult
organizations, hold informal “hearings,” and the like. Open proceed-
ings may be aided by the submissicn of reports or summaries of data
by agency representatives. Where open proceedings are held, inter-
ested persons unable to be present would be entitled to make written
submittals. Considerations of practicality, necessity, and public in-
terest as discussed in connection with section 4 (a) will naturally
govern the agency’s: determination of the extent to which public
proceedings may be carried. Matters of great import, or those where
the public submission of facts will be ¢ither uscful to the ageney or a
protection to the public, should naturally be accorded more claborate
publie procedures. The agency must keep a record and analyze and
consider all relevant matter presented prior to the issuance of rules.
The required statement of the basis and purpose of rules issued should
not only relate to the data so presented but with reasonable fullness
explain the actual basis and objectives of the rule.

These rule-making procedures must be incorporated in the rules
published pursuant to section 3 (a), although thewr applicability may
be left to the notice of rule making in a given ease and modifications
or extensions of procedure may bL made in the notice.

SECTION 4 (C). FUTURE EFFECTIVE DATE OF RULES

The required publication or service of any substantive rule must be
made not less than 30 days prior to its cffective date except (1) as other-
wise provided by the agency for good cause found and published or (2
in the case of rules recognizing exemption or relieving restriction, inter-
pretative rules, and statements of policy.

This section does not repeal or diminish other time requirements
provided by law apart from this bill. It does not provide procedures
alternative to notice and other public proceedings required by the

rior sections. Nor does it supersede the provisions of section 4 (d).
Where public procedures are omitted as authorized in certain cases,
section 4 (¢) does not thereby become inoperative. It will afford
persons affected a reasonable time to prepare for the effective date of
a rule or rules or to take anyv other action which the issuance of rules
may prompt. The specification of a 30-day deferred effective date
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is not to be taken as a maximum, since there may be cases in which
good administration or the convenience and necessity of the persons
subjeet to the rule reasonably require a longer period. While certain
named kinds of rules are not necessarily subject to the deferred effec-
tive date provided, it does not thereby follow that agencies are required
to make such excepted types of rules operative with less notice or no
notice but, instead, agencies may fix such future effective date as is
advisable. The other exeeption—upon good cause found and pub-
lished—is not an “‘escape clause” which may be exerecised at will but
requires legitimate grounds supported in law and fact by the required
finding. Many rules, such as some agricultural marketing “orders,”
may be made operative in less than 30 days because of inescapable or
unavoidable limitations of time, because of the demonstrable urgency
of the conditions thev are designed to correct, and because the parties
subject to them may during the usually protracted hearing and decision
procedures anticipate the regulation. In any event, however, no
rule requiring action may be made effective until a legally reasonable
time after its issuance as judged in the light of all the circumstances.

SECTION 4 (D). PETITIONS RESPECTING RULES

Erery agency 1is required to accord any interested person the right to
petition for the wssuance, amendment, or repeal of a rule.

This section applies not mereiy to effective rules existing at any
time but to proposed or tentative rules. Where such petitions are
made, the agency must fully and promptly consider them, take such
action as may be required, and pursuant to section 6 (d) notify the
petitioner in case the request is denied.  The agency may either grant
the petition, undertake publie rule-making proceedings as provided
by sections 4 (a) and 4 (b), or deny the petition. The mere filing of a
petition does not require an agency to grant it, or to hold a hearing, or
to engage in other public rule-making proceedings. But the agency
must act on the petition in accordance with procedures set up and
published in compliance with section 3 (a).

P

SEcTiON 5. ADJUDICATIONS

The provisions of section 6 relating to adjudications apply only where
the case is required by some other statute to be determined upon an agency
hearing except that, even in that case, the folloving clusses of operations
are expressly not affected: (1) Cases subject to trial de novo in court,
(2) selection or tenure of public officers other than examiners, (3) decisions
resting on inspections, tests, or elections, (4) military, naval, and foreign-
affairs funetions, (6) cases in which an agency is acting for a court, and
(6) the certification of empluoyee representutives.

This section is limited to cases in which other statutes require an
agency to act upon or after a hearing, but even then the numbered ex-
ceptions remove from the operation of the scetior adjudications other-
wise required by statute to be made after hearing or opportunity
therefor. The first, where the adjudication is subject to a judicial trial
de novo, is included because whatever judgment the agency makes is
effective only in a prima facie sense at most and the party aggrieved is
entitled to complete judicial retrial and decision. The second, respect~
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ing the selection and tenure of officers other than examiners, is included
because the selection and control of public personnel has been tradi-
tionally regarded as a largely discretionary function. The third
exempts proceedings resting entirely on inspections, tests, or elections
beeause those methods of determination do not lend themselves to
the hearing process. The fourth exempts military, naval, and foreipn
affairs functions for the same reasons that they are exempted from
section 4; in any eveunt, rarely do statutes require such functions o
be excreised upon hearing; and the term “foreien affairms’ isx used in
the same sense as in section 4. The fifth, excmpting cases in which
an agency 18 acting as the agent for a court, 1s included beeause ihe
administrative operation is subject to judicial revision in toto. The
sixth, exempting the certification of employee representatives such as
the Labor Board operations under section 9 (¢) of the National Labor
Relations Act, is included because those determinations rest so largely
upon an election or the availability of an election. Any of these
exceptions apply only “to the extent” that the excepted subject is
clemﬁy and directly involved.

BECTION § (A). NOTICES OF MAKING ADJUDICATIONS

Persons entitled to notice of an agency hearing are to be duly and timely
nfornied of the (1) time, place, and nature of the hearing, (2) the legal
authority and jurisdiction under which 1t 18 to be held, and (3) the matters
of fact and law asserted.  Where private persons are the moving parties,
respondents must give prompt notice of issues controverted in law or fuel;
and in other cases the agency may require responsive pleading. In
firing the times and places for hearings the agency must give due regard
to the convenience and necessity of the parties.

A party must be given ample notice of the legal and factual issues
with due time to examine, consider, and prepare for them.  To make
that possible the issues must be speettied with reasonable particularity,
for which purpose the statement of issues in general statutory languagze
of delegations of authority to the agency would not be suflictent.  The
second sentence of the subsection applies in those cases where the
agency does not control the matter of notice because private persons
are the moving parties; and in such eases the respondent parties sust
uive notice of the ssnes of Taw or faet which they controvert so thut,
the moving party will be apprised of the iscues he must sustam. The
purpose of the provision is to simplifv the issues for the benefit of
Loth the parties and the deciding authority.

SECTION 5 (B). ADJUDICATION PROCEDULE

The agency s required first to afford parties an opportunity for the
scttlement or adjustment of issues (where time, the nature of the procecding,
and the public interest permit) followed, to the extent thut issues are not
su settled, by hearing and decision under sections 7 and 8.

The preliminary settlement-by-consent provision of this section is
itiportant.  Such adjustments may comprehend the whaole or any
part of any case. Pursuant to section 3 {a) agencies would he re-
quired to state settlement procedures in their rules. The limitation
to cases in which “time, the nature of the proceeding, and the public
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interest permit” does not mean that formal proceedings, to the
exclusion of prior opportunity for informal settlement, may be re-
quired at will by an agency. Itis intended to exempt only situations
in which (1) time is unavoidably lacking, (2) the nature of the pro-
ceeding is such that the number of parties makes it unlikely that any
adjustment could be reached, and (3) the administrative function
requires immediate execution in order to protect the demonstrable
requirements of public interest in the due and timely execution of
the laws. Where settlements do not dispose of the whole case,
sections 7 and 8 as well as section 5 (c¢) apply.

SECTION 5(C). SBEPARATION OF PROSECUTING FUNCTIONS

Officers who preside at the taking of evidence must make the decision
or recommended decision in the case. They may not consult with any
person or party except openly and upon notice save in the disposition of
customary ex parte matters, and they may not be made subject to the
supervision of prosecuting officers. The ;{ztter may not participate in
the decisions except as witness or counsel in public proceedings. Iow-
cver, the subsection is not to apply 1n determining applications for initial
licenses or the validity or application of rates, facilities, or practices of
public utilities or carriers; nor does it apply to the top agency or members
thereof.

The purpose of the section is to assure that no investigating or
prosecuting oflicer shall directly or indirectly in any manner influence
or control the operations of hearing and deciding officers, except as a
participant in public proceedings, and even then in no different
fashion than the private parties or their representatives. The separa-
tion of functions here required must be reflected in the rules of organi-
zation and procedure issued pursuant to section 3 (a). “Ex parte
matters authorized by law’” means passing on requests for adjourn-
ments, continuances, filing of papers, and so forth. The exemption
of applications for initial licenses frees from the requirements of the
section such matters as the granting of certificates of convenience and
necessity, upon the theory that in most licensing cases the original
application may be much like rule making. The latter, of course, is
not subject to any provision of section 5. The exemption of cases
involving the validity or application of utility or carriers’ rates,
facilities, or practices 18 included for a similar reason—since they mayv
often be consolidated with rule making. There are, however, some
instances of either kind of ease which tend to be accusatory in form
and involve sharply controverted factual issues, to which agencies
should not apply the exceptions because they are not to be interpreted
as precluding fair procedure where it is required.

The last exemption—of the agency itself or the members of the board
who comprise it—is required by the very nature of administrative
agencies, where the same authority is responsible for both the investi-
gation-prosecution and the hearing and decision of cases. There, too,
the exemption is not to be taken as meaning that the top authority
must reserve to itself both prosecuting and deciding functions. It 1s
ultimately responsible for all functions committed to it, but it may
and should confine itself to determining policy and delegate the actual
suvervision of Investigations and initiation of cases to responsible
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subordinate officers. Agencies, such as heads of bureaus or depart-
ments, performing mainly executive functions should delegate to ex-
aminers or boards of examiners at least the initial decision of cases
and should confine their own review to important issues of law or
policy.

SECTION 5 (D). DECLARATORY ADJUDICATIONS

Every agency is authorized in its sound discretion to issue declaratory
orders with the same effect as other orders.

This section does not mean that any agency empowered to issue
orders may issue declaratory orders, because it 18 limited by the intro-
ductory clauses of section 5 so that such orders may be issued only
where the agency is empowered by statute to hold hearings and the
subject is not otherwise expressly exempted there. Where authorized
to do so by this section, agencies are not required to issue declaratory
orders merely because request is made therefor. Such applications
have no greater effect than they now have under existing comparable
legislation. “Sound diseretion,” moreover, would preclude the issu-
ance of improvident orders. The administrative issuance of declara-
tory orders would be governed by the same basic prineiples that govern
declaratory judgments in the courts. Such orders, if issued, would not
bind those not parties to them or determine subject matter not pre-
sented. They would be subject to judicial review as in the case of
other orders.

SECTION 6. ANCILLARY MATTERS

The provisions of section 6 relating to incidental or miscellaneous
rights, powers, and procedures do mot override contrary provisions in
other parts of the bill.

The purpose of this introductory exception, which reads “except as
otherwise provided in this act,” i3 to limit, for example, the rig[xt of
appearance provided in section 6 (a) so as not to autamrize improper
ex parte conferences during formal hearings and pending formal de-
cisions under sections 7 and 8. This section 6 contains provisions
respecting various procedural rights which may be incidental to either
rule making or adjudication or independent of either.

SECTION 6 (A). APPEARANCE OR REPRESENTATION OF PARTIES

Any person compelled to appear in person before any agency or its
representutive 1s entitled to counsel. In other cases, every party may
appear in person or by counsel.  So far as the orderly conduct of public
business permits, any interested person may appear before any agency
or its responsible officers at any time for the presentation or adpustinent
of any matter. Agencies are to proceed with reasonable dispateh to con-
clude any matter so presented, with due regard for the convenience and
necessity of the partics. Nothing in the subsection is to be taken as
recognizing or denying the propricty of nonlawyers representing parties.

The section is a statement of statutory and mandatory rght of
interested persons to appear themselves or through or with counsel
before any agency in connection with anv function, matter, or process
whether formal, informal, public, or private. The word “party” in
the second sentence is to be understood as meaning any person show-
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ing the requisite interest in the matter, since the section applies in
connection with the exercise of any agency authority whether or not
formal proceedings are available. The phrase “responsible officers,”
as used here and in some other provisions, includes all officers or em-
plovees who actually determine matters or exercise substantial
advisory functions. The qualifying words in the third sentence—
which read “so far as the orderly conduct of public business per-
mits”’—preclude numerous petty appearances by or for the same
party in the same case; but they do not confer upon agencies a right
to preclude interested persons from presenting fully and before uny
responsible officer or employee their cases or proposals in full. The
reference to interlocutory and summn:ary proceedings emphasizes the
necessity for an opportunity for full informal appearance where
normal and formal hearing and decision requirements are not appli-
cable prior to agency action.

The requirement that agencies proceed ‘“with reasonable dispatch
to conclude any matter presented” means that no agency shall in
effect deny relief or fail to conclude a case by mere inaction, or proceed
in dilatory fashion to the injury of the persons concerned. No agency
should permit any person to suffer injurious consequences of unwar-
ranted official delay.

The final sentence provides that the subsection shall not be taken
to recognize or deny the rights of nonlawyers to be admitted to practice
before any agency. The use of the word “counsel” means lawyers.
The right of agencies to pass upon the qualifications of nonlawyers is
expressly recognized and preserved in the subsection, but this provicion
does not authorize an agency to permit nonlawyers to “practice law”’
where that would be contrary to law apart f};‘om this bill.  As to
lawyers, agencies are ordinarily not warranted in laying burdensome
requirements upon those in good standing in the courts and should
normally require no more at most than an attorney’s own representa-
tion that he is such in good standing before the highest court of any
State, Territory, or the United States.

SECTION 6(B). ADMINISTRATIVE INVESTIGATIONS

Investigative process is not to be 1ssued or enforced except as authorized
by law. Persons compelled to submit data or evidence are entitled to
retain or, on payment of costs, to procure copies except that in nonpublic
proceedings a witness may for good cause be limited to inspection of the
official transeript.

This scction 1s designed to preclude “fishing expeditions” and investi-
gations beyond jurisdiction or authority. It applies to any demand,
whether or not a formal subpena is actually issued. It includes de-
mands or requests to inspect or for the submission of reports. An
investigation must be substantially and demonstrably necessary to
agency operations, conducted through authorized and oflicial rep-
resentatives, and confined to the legal and factual sphere of the agency
as provided by law. Investigations may not disturb or disrupt per-
sonal privacy, or unreasonab%y interfere with private occupation or
enterprise. They should be conducted so as to interfere in the least
degree compatible with adequate law enforcement.
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“Noupublic investigatory proceeding” means those of the grand
ury kind in which evidence is talmn behind elosed doors.  The
fmnt‘mon for good cause, to inspection of the official transeript may
be properly invoked by an agency where evidence is taken in a case
in which prosecutions may be brought later and it would nullify the
exceution of the laws to permit copies to be cireulated. In those
cases the “good cause” should be clear and convineing; then the witness
or his counsel may be limited to mspection of the relevant portions of
the transeript. l’mtlos should it any case have copies or an oppor-
tunity for inspection in order to assure that their evidence is correetly
set forth, to refresh their maweries in the case of stale proceedings,
and to cwa!e them to be advised by counscl.  They should also
have such copies whenever needed in other judicial or administrative
proceedings.

SECTION 6 (C). ADMINISTRATIVE SUBPENAS

Where agencies ave by law authorized to issie subpenas, parties may
secure thery upon yegiest and upoen d stalenaont or a/umuu/ u/ r/mcml
relerance and reasonable scope if the agency rules so require. Where a
party contests a subpena, the court is to snquire into the situation and,
§0 fm as the subpe /ul 18 found in acc ordunice with la w, dssie an order
reqi: f‘llJ the production of the evidenee within a reason wible time wnder
penality of comtewn pt for failure thew to coniply.

This provision will assuve private paities the sunie access to sub-

penas, pmsuant to the same just and reasonable routine, as that
available to the representatives of agencies. 1t will also prevent the
issunnee of improvident subpenas or action by an ageney requirimg
a detailed, unnceessary, and burdensome showing of what evidenee
is sought. The section constitutes a statutory limitation upon the
ssuanee or enforcement of subpenas in excess of ageney authority or
jurisdiction, in conncction with any ageney function or authority,
It does not mean that upon contest courts should enter into a detailed
examination of facts and issues which are committed to ageney nu-
thority m the firet mstance; they should instead inquire generaliy
o the legal and factual situation and be satishied that the Ageney
could lawinlly have jurisdiction. The scction expressly recognizes
the right of parties subject to administrative subpenas to contest
their validity in the courts prior to subjection to any form of penalty
for noncomphiance.  In such contests, the court is required o deter-
mine ail relevant questions of law,

BECTION 6 (D). AGENCY DENIALS OF RLQUERTS

Prompt notice is to be given of denials of requests in any agency pro-
ceed 'y, uccompanicd by a sumple statement of procedurul or other
grounds.

The section affords the parties in any ngeney proceeding, whether
or nst formal or upon hearing, the nght to proipt action upon their
requests, immediate notice of such action, xmd] a statement of the actual
grounds therefor. The latter should m any case be suflicient to
apprise the party of the basis of the denial and any other or further
administrative remedics or recourse he may have, A statement of



DIAGRAM SYNOPSIS OF BILL OMITTH

GENERAL PROVISIONS
4 N

Sec. 1. Title—*Administrative Procedure Act.”

8EC. 2. Definitions.—Defines (a) agency, excepting rep-
resentative and war agencies, (b) person aund party,
(c¢) »ule and rule making, (d) order and adjudication,
(e) license and lcensing, (f) sanction and relief, (g)
agency proceeding and action.

Sec. 3. Public Information.—Except secret functions
and internal management: (a) agencies are required to
publish organizaticen, procedure, and other general
rules, (b) opinions and orders are to be published or
open to inspection, and (¢) official records are to be
made available to pruperly interested persons.

Sec. 6. Ancillary Matters.— (a) Parties are entitled to
counsel. (b) Investigations are to be confined to au-
thority granted agencies and witnesses are entitled to
coples of testimony, (c¢) Subpenas are to be issued to
parties on request and reasonable showing, and are to
be judicially enforced if in accordance with law. (d)
Written notice and statement of grounds is to be given
by agency In denying any request.

Src. 9. Sanctions and Powers.—In exercise of any
power or authority: (a) no sanction is to be imposed
or rule or order {ssued save within jurisdiction dele-
gated and authority granted by law, (b) license appli-
cations are to be ucted upon promptly, revocation is not
to be attempted except upon notice and opportunity for
the licensee to comply with lawful requirements, and
renewals are not to be deemed denied until finally acted

upon.

Src. 11. Examiners.~—Tixaminers are to be appoeinted
pursuant to Civil Service for proceedings under sections
7T and 8§ and may perform no inconsistent daties. They
are removible only for good cause determined by Civil
Service Commission after hearing. which is subject to
Judicial review. They are to receive comyprnsation pre-
sciribed and adjusted by Civil Service Commission inde-
pendently of agency recommendntions or ratings,

Qre. 12, Construction and Effect.-——The Act is not to
impair other or additional legal rights. Procedure is
to apply eqnally. The usual saving clause is included.
Authority s grauted to agencies to comply with the
Act.  Subsequent repenls are to be express. Effective
dntes are to be deferred and the Aect is not to apply to
proceediugs previously begun.

266

NOTE: Sections 7,
8, and 11 apply
only where other
stafutes require an
ageney  hearing;
and section 10 ap-
plies in a proper
case whether or
not an agency
hearing Is requir-
ed. Sections 4, 5,
8 (b) and (¢), and
9 (b) apply only
where agencies by
other statutes are
given authority to
make regulations,
adjudicate cages,
investigate, issue
subpenas, or grant
licenses as the
case may be. The
definitions in see-
tion 2 are not op-
erative apart from
the rest of the bill,




QUASI-LEGISLATIVE FUNCTIONS
4 A

Sec. 4. Rule Making.—Except war,
foreign affairs, management, and
proprietary functions: (a) notice of
rule making is to be published in
certain instances, (b) thereafter in-
terested persons are to be permitted
to make at least written submittals
for agency consideration, except that
if other statutes require an agency
hearing then sections 7 and 8 apply,
(c) effective date of rules is to be 80
days following publication, and (d)
any interested person may petition
for Issuance, amendment, or repeal
of a rule.

DETAIL AND SECONDARY EXCEPTIONS

QUASI-JUDICIAL FUNCTIONS
4 )|

Sec. 5. Adjudication.—Where stat-
utes require a hearing: (a) contents
of notice ure specified, (b) heurings
are to be held under sections 7 and
8 to the extent issues cannot firsg be
gsettled informally, (c¢) hearing of-
ficers are required to opernte en-
tirely separate froin prosecuting of-
ficers and to make or recommend the
decision in the case, and () agen-
cles are authorized to isgue declara-
tory orders,.

Y

Sec. 7. Hearings.—In hearings which sections 4 or 5 require to be con-
ducted under this section: (a) presiding otlicers are to be the agency or
its members, examiners, or others specially provided for in other stat-
utes, all to act impartially and be subject to disqualification, (b) presid-
ing ofticers are to have authority necessary to conduct the hearing and
dispose of wotions, (¢) irrelevant and repetitious evidence is to he ex-
cluded as a matter of policy and ne sanction is to be imposed or rule or
order issued except upon the whole record and as supported by and in
accordance with reliable, probative, and substantial evidence, and {d)
record of the hearing is to be exclusive for purposes of decision.

|

Skc. 8. Decisions,—Where hearing is required under section 7: (a) exam-

iners are to make either initial decision or recommended decision, as the

agency may determine, and (b) prior to any recommended or other
decision the parties are entitled to submit suggested findings, exceptions,
and supporting reasons and all decisions are to include findings on mate-
rial issues and a statement of the appropriate action.

|

8rc. 10. Judicial Review.—Except so far as statutes preclude Judicial re-
view or agency action I8 by law committed to agency discretion: (a) any
person suffering legal wrong is entitled to judicial review, (b) the form
of action is to be that specially provided by any statute or, in the ahsence
or inadequacy thereof, any appropriate common-law action, (¢) every
action for which there is no other gdequate remedy is mnde subject to
such review, (d) agencies or courts may stay agency action or preserve
status or rights pending review, and (¢) reviewing courts, upon the whole
record and with due regard for the rule of prejudicial error, are to deter-
mine all questions of law, compel agency action unlawfully withheld, and
hold unlawful action found (1) arbitrary, (2) not In accord with the
Constitution, (3) in violation of any statute, (4) without observanco of
procedure required by law, (§) unsupported by substantinl evidence on
the record in cases subjeet to sections 7 and 8, or (6) unwarranted by the
facts to extent that fucta are subject to trial de novo by the reviewing

court.
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the actual grounds need not be made “in affirming a prior denial or
where the denial is self-explanatory.” However, prior denial would
satisfy this requirement only where the grounds previously stated
remain the actual grounds and sufficiently notify the party. A sclf-
explanatory denial must meet the same test; that is, the request must
be in such form that its mere denial fully informs the party of all he
would otherwise be entitled to have stated.

Secrion 7. HEARINGS

Section 7 relating to agency hearings applies only where hearings are
otherwise required by statute and by section 4 or 5.

As heretofore stated in connection with sections 4 and 5, the bill
requires no hearings unless other statutes contain such a requirement
in particular cases of either rule making or adjudication and even then
section 5 contains numerous functional cxceptions  This section 7,
therefore, i1s merely supplementary to section 4 or 5 in the relevent
cases.  These forimal hearing provisions are not in derogation of the
settlement provisions of scections 5 and 6 (a), ‘which require that
parties be given every opportunity to simplify or settle cuses. eur-
ings are not to be used as indirect burdens or penalties,

SECTION 7 (A). PRESIDING OFFICERS AT HEARINGS

Thle hearing must be held either by the ageney, a memler or members
of the board which comprises it, one or more examiricrs, or other officers
specially provided for an or designated pursuant to other statutes. All
presiding and deciding officers are to operate impartially.  1hey may at
any dime widhdraw if ey deem themselves disqualified and, wpon the
filing of @ proper cffidard of personal bias or disqualification ayainst
them. the ageney s required to determine the matter as a part of the record
and deeision in the cace.

The section provides two mutually exclusive methods of hearing—
by the ageney itself (or one or more of its members) or by subordinate
officers.  Also recogrized as hearing officers are those, including
State representatives, specially provided for or named in other statutes.
But the reference to other statutory officers would not prevent an
ageney, such as the head of a department or a board, from utihizing
examiners as provided by the bl On the other hand, statutory
provisions authorizing the use of emplovees or attorneys generally to
be presiding officers are superseded. The preservation of the “con-
duct of specified classes of proceedings by or before boards or other
officers specially provided by or designated pursuant to statute” is
not a loophole for the avoidance of the examiner svsterm; it is intended
to preserve only special types of statutory hearing officers who con-
tribute some special qualifications, as distinguished from examiners
otherwise provided in the bill, and at Yhe same time assure the parties
fair and impartial procedure.

Those who so preside are subject to the remaining provisions of tte
bill.  Thev must conduct the hearing in a strictly impartial and con-
siderate manner, rather than as representatives of an investigative
or prosecuting authority. They may make sure that all necessary
evidence is adduced and keep the hearing orderly and efficient. No
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examiner may proce \d in willful disregard of law. Presiding officers
must conduct theiselves in aeeord with the requirements of this bill
and with due regard for the rights of all parties as well as the facts,
the law, and the need for prompt and orderly dispateh of public busi-
ness.

The provision for affidavits of bias or personal disqualification
requires a decisien thereon by the ageney in, and as a part of, the case;
it thereby beeon es subjeet to adninistrative ‘md Jumual review.,
That decision might be ntade upon the affiduvit alone, as for example,
the protest might e dismissed as insufficient on its face.  The agencey
itsell may hear any rele \«di)f znglumnt or {acts, or it may designate an
examiner to do so.  The effect which bias or disqualific ation shown
upon the record night have would be determined by the ordinary
rules of law and the other provisions of this bill.  If it appeared or
were discovered late, it would have the effect—where issues of fact or
discretion were rportant and the conduct and demeanor of witnesses
relevant in determining them—of rendering the reconmnended deci-
sions or initinl decisions of such oflicers invalid.  This consequence
will require agencies and examiners themselves to take care that they
do not sit where suisject to disqualiiication,

The term “presiding officers” nreans those who officially sit and
condn('t 1]’10 prmwv.‘kim:s for reception of evidence.  1f more than one
so “presides.” there may of course be a chatrman who also presides in
a slightly different but fayiliar sense as chairman of the presiding
body.

SECTION 7 (I). HEARING POWENLS OF PRESIDING OFFICERS

Presiding officers, subjeet to the rules of proccdure adopted by the agency
and within its powers, have authordy to (1) adniinister oaths, (2) issue
such subpenas as are author Pl b lawe, (3) receive coidenee and vule upon
offers of proof, (1 take depositions or canse them 1o be tak en, (5) requlate
the hearina. (6) hold conferences for the settlement or i mplm(‘atwn of
issues, (1) dispose of pm(‘nluml requests, (8) make decisions or recom-
mended decisions under seetion 8 of the bill, and (9) exereise other author-
iy as prm:({rd by ageney rule consistent with the remainder of the bill.

The section does not expand the powers of agencies. It assures
that the presiding officer or oflicers will perform a real function rather
than serve merely as notaries or policemen.  They would have and
independently exereise all the powers listed in the section. The
agrency itself—which must ultimately either decide the case, consider
reviewing it, or hear ﬂpp(\alq from the examiner's dt\vmon—-«hould
not in effect conduct hea arings from behind the scenes where it cannot
know the detailed happenings in the hearing room and does not hear
or see the witnesses or private parties.

SECTION 7 (C). EVIDENCE REQUIREMENTS

Ercept as statutes otherunse promde, the proponent of a rule or order
has the burden of proef. While any evidence may be received, as a matter
of policy agencies are required to provide for the exclusion oj irrclenant,
ammaterial, or wrdily repetitivus evidence and no sanction may be im-
posed or rule or arder be issued ercept upon consideration of the whole
record or such portions as any party may cite and as supported by and
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in accordance with reliable, probative, and substantial evidence. Any
party may present his case or defense by oral or documentary evidence,
submit rebuttal evidence, and conduct reasonable cross-examination.
However, n the case of rule making or determining applications for
anatial licenses, the agency may adopt procedures for the submission of
evidence in written form so far as the wnterest of any party will not be
prejudiced thereby.

That the proponent of a rule or order has the burden of proof means
not only that the party initiating the proceeding has the general
burden of coming forward with a prima facie case but that other
parties, who are proponents of some different result, also for that
purpose have a burden to maintain. Similarly the requirement that
no sanction be imposed or rule or order be issued except upon evidenece
of the kind specified means that the proponents of a denial of relief
must sustain such denial by that kind of evidence. For example,
credible and credited evidence submitted by the applicant for a
license may not be ignored except upon the requisite kind and quality
of contrary evidence. No agency is authorized to stand mute and
arbitrarily disbelieve credible evidence. Except as applicants for a
license or other privilege may be required to come forward with a
prima facie showing, no agency is entitled to presume that the con-
duct of any person or status of any enterprise is unlawful or improper.
In other words, this section means that every proponent of a rule or
order or the denial thereof has the burden of coming forward with
sufficient evidence therefor; and in determining applications for
licenses or other relief any fact, conduct, or status so shown by credible
and credited evidence must be accepted as true except as the con-
trary has been shown or such evidence has been rebutted or im-
peached by duly credited evidence or by facts officially noticed and
stated.

The second and primary sentence of the section is framed on the
remise that, as to the admissibility of evidence, an administrative
earing is to be compared with an equity proceeding in the courts.

Thus, the mere admission of evidence 1s not to be taken as prejudicial
error (there being no lay jury to be protected from improper influence)
although irrelevant, immaterial, and unduly repetitious evidence is
useless and is to be excluded as a matter of efficiency and good practice;
and no finding or conclusion may be entered except upon consideration
by the agency of the whole record or so much thereof as a party may
cite and as supported by and in accordance with evidence which 1s
plainly of the requisite relevance and materiality—that is, “reliable,
probative, and substantial evidence.”” Thus while the exclusionary
“rules of evidence’” do not apply except as the agency may as a matter
of sound practice simplify the hearing and record by excluding im-
proper or unnecessary matter, the accepted standards and principles
of probity, reliability, and substantiality of evidence must be appled.
These are standards or principles usually applied tacitly and resting
mainly upon common sense which people engaged in the conduct of
responsible affairs instinctively understand. But they exist and must
be rationally applied. They are to govern in administrative proceed-
ings. These requirements do not preclude the admission of or reliance
upon technical reports, surveys, analyses, and sumnmaries where appro-
priate to the subject matter.
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The first and second sentences of the section therefore mean that,
where a party having the burden of proceeding has come forward with
a prima facie and substantial case, he will prevail unless his evidence
is discredited or rebutted. In any case the agency must decide “in
accordance with the evidence.” Where there is evidence pro and
con, the agency must weigh it and decide in accordance with the pre-
ponderance. In short, these provisions require a conscientious and
rational judgment on the whollf)z record in accordance with the proofs
adduced. The proof must be substantial, as provided in this section
and also in section 10 {(e) where the term ‘‘substantial evidence’ is
discussed later in this report.

The provision on its face does not confer a right of so-called “un-
limited’’ cross-examination. Presiding officers will have to make the
necessary initial determmation whether the cross-examination is
pressed to unreasonsble lengths by a party or whether it is required
for the “full and true disclosure of the facts” stated in the proviston.
Nor is it the intention to eliminate the authority of agenecies to con-
fer sound diseretion upon presiding officers in the matter of its ex-
tent. The test is——as the section states—whether it is required “for
a full and true disclosure of the facts.” In many rule-making pro-
ceedings where the subject matter and evidence are broadly economice
or statistical in character and the parties or witnesses numerous, the
direct or rebuttal evidence may be of such a nature that cross-examn-
ination adds nothing substantial to the record and unnecessarily
prolongs the hearings. The right of cross-examination extends, in a
proper case, to written evidence submitted pursuant to the last sen-
tence of the section as well as to cases in which oral or documentary
evidence is received in open hearing. Even in the latter case, sub-
ject to the appropriate safeguards, technical data may as a matter of
convenience be reduced to writing and introduced as in courts.
Among these are technical statements, reports of surveys, analyses,
and summaries. The written evidence provision of the last sentence
of the section is designed to cover situations in which, as a matter of
general rule or practice, the submission of the whole or substantial
portions of the evidence in a case is done in written form. In those
situations, however, the provision limite the practice to specified
classes of cases and, even then, only where and to the extent that
“the interest of any party will not be prejudiced therchy.” To the
extent that cross-examination is necessary to bring out the truth, the
party must have 1t.  An adequate opportunity must also be provided
for a party to prepare and sui)mit appropriate rebuttal evidence.

Agencies must comply fully and the courts, pursuant to section 10
of the bill, must enforce all of these requirements diligently.

SECTION 7 (D). RECORD QF HEARINGS

The record of evidence taken and papers Siled 1s erclusive for decision
and, upon payment of costs, ix available to the parties, Where decision
rests on official notice of @ material fact not appearing in the evidence of
record, any party may on timely request show the contrary.

The “official notice” mentioned relates to the administrative prac-
tice of taking facts as shown and true though not in the record.
This is done by analogy to ‘“judicial notice” familiar in court pro-
cedure. Where agencies take such notice they must so state on the
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record or in their decisions and then afford the parties an opportunity
to show the contrary. But such notice may iitially be taken only
of generally recognized and ordinarily indisputable facts—usually
those of a scientific or public nature.

SecTioN 8. AceENcY Dzrcisions ArTEr HeARING

Section 8 applies to cases in which a hearing ts required to be conducted
pursuant to section 7.

Like section 7, upon which section 8 depends, this section is supple-
mentary to se ctions 4 and 5 in cases in which agency action is required
to be taken after hearing provided by statute and not otherwise
expressly excepted. The decision in formal proceedings is exceedingly
lmportuut because most criticisms of the administrative process
relate in one way or another to the methods whereby agencies decide
cases. There are suspicions and good ground for assuming that those
who purpmt to deeide cases actually do not, that the submittals of
private parties are not fully cousidered, that the views of agency
personnel are emphasized without opportumty for private parties to
meet them, and that matters outside the record are often the real

grounds of decision.
SECTION 8 (A). DECISIONS BY SUBORDINATES

Where the agency has not presided at the recﬂptwn of the evidence, the
presiding officer (or any other oficer qualified to preside, in cascs
exempted from section & (c)) must make the initial decision unless the
agency by general rule or in a particular case—underiakes to make the
wnitial decision. If the presiding officer makes the initial decision, it
becomes the decision of the agency wn the absence of an appeal to the
agency or review by the agency on its own motion. On such uppeal or
review, the agency has all the powers it would have had in making the
initial decisicn. If the agency makes the initial decision withoul /m ir0
presided at the taking of the evidence, whatever officer took the evidence
must first make a recommended decision ercept that, in rule making or
determining applications for initial licenses, (1) the agency may vnstead
18sue a tentalive decision or any of its res ponszble officers may reconimend
a decision or (2) such intermediate procedure may be wholly omitted in
any case vn which the agency finds on the record that the execution of itz
functions imperatively and unavoidably so requires.

These provisions are maundatory but permit agencies to either have
their examiners make decisions or, as is now usumlv the case, recorm-
mend decisions.  In either case lho examiner system is necessary
beeause agencies cannot themselves hear all caces. Where they do
not do so some device must be used to bridge the gap between the
oflicials who hear and those who decidc cascs.  The provision that on
ageney review of initial examiners’ decisions 1t has all the powers it

would have had in nmkmw the initial decision itself does not mean
that initial examiners’ decisions or recommended decisions are without
effect.  They become a part of the record and are of consequence, for
example, to the extent that material facts in any case depend on the
deter mmu“ou of credibility of witnesses as shown by then demeanor
or conduct at the hearing. In a broad sense the agencies’ reviewing
powers are to be compared with that of courts under section 10 (e)
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of the bill. The agency may adopt in whole or part the findings,
conclusions, and basis stated by examiners or other presiding oflicers.
Agency rules must prescribe a reasonable time for appeals from initial
examiners’ decisions. Where the agency determines to review such a
case, it should, so far as possible, specify the issues of law, fact, or dis-
cretion for review with particularity.

The alternative intermediate procedure which an agency may adopt
in rule-making or determining applications for initial licenses is broadly
drawn. But even in those eases, if issues of fact are sharply con-
troverted or the case or cless of cases tends to become aceusatory in
nature, sound practice would require the agency to adopt the in-
termediate recommended decizion procedure.

SECTION 8 (B). REQUIREMENTS FOR ALL SUBMITTALS AND DECISIONS

Prior to each recommended or other decision or review the parties must
be given an opportunity to submit for the full consideration of deciding
officers (1) proposed findings and conclusions or (2) exceptions to recom-
mended decisions or other decisions being appealed or reviewed, and (3)
supporting reasons for such ﬁmlmqs conclusions, or erceptions. The
record must show the official rulings upon each such fi nding, conclusion,
or exception presentcd.  All recommended or other decisions become a
part of the record and must include (1) findings and conclusions, as well
as the reasons or basis thercfor, upon all the material issiues ()f f(u't law,
or discretion presented by the record and (2) the appropriate aqmc’y

action or demial.

“Supporting reasons” means that briefs on the law and facts must
be received and fully considered by every recommending, deciding,
or reviewing ofiicer. They must also hear such oral argument as
may be required by law, and the bill does not diminish rights to oral
arcument.  Where the issues are serious or the case becomes one
adversary in character, the ageney should provide for oral argument
belore all recomniending, deciding, or reviewing oflicers.

The requirement that the agency must state the reasons or basis
for its findings and conclusions means that such findings and conelu-
sions must be sufficiently related to the record and the law as to advise
the parties and any reviewing court of their record and legal basis.
Most ageneies will do so by opintons which reason and relate the
issues of fact, law, and discretion.  Statements of reasons, however,
may be long or short as the nature of the case and the novelty or
complexity of the issues may require.

Findings and conclusions must include all the relevant issues of
law and fuct presented by the record. They may be few or many,
simple or complex, as the cuse may be. Where oral testimony is
conflicting or subject to doubt of its eredibility, the credibility of
witnesqes would be a necessary finding if the facts are material. 1t
should also be noted that the reievant issues extend to matters of
administrative diseretion as well as of law and fact. This is important
because agencies often appear to determine only whether thev have
power to act rather than whether their discretion should be exercised
or how it should be exercised. Furthermore, without a disclosure of
the basis for the exercise of, or failure to exercise, discretion, the
parties are unable to determine what other or additional facts they
might offer by way of rehearing or reconsideration of decisions.
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When made, decisions as defined by this section must be served on
parties named, and also furnished to those participating as well as to
interested persons who request them or have attempted to participate
or intervene. Any person who requests in writing to be notified or
given copies should have his request honored.

S8ECTION 9. AGENCY SBANCTIONS AND POWERS

Section 9 relating to powers and sanctions refers to the exercise of any
power or authority by an agency.

Unlike sections 7 and 8, this section applies in all relevant cases,
whether or not the agency is required by statute to proceed upon hear-
ing or in any special manner. It also applies to any power or authority
that an agency may assume to exercise.

SECTION 9 (A). GENERAL LIMITATION ON SANCTIONS AND POWERS

No sanction may be imposed or substantive rule or order be issued ex-
cept within the jurisdiction delegated to the agency and as authorized
by law.

This section embraces both substantive and procedural requirements
of law. It means that agencies may not undertake anything which
statutes or other adequate sources of authority (such as treaties) do
not authorize them to do. Where these sources are specific in the
authority granted, no additional authority may be assumed. Where
these sources are general, no authority beyond the generality granted
may be exercised. In short, agencies may not impose sanctions which
have not been specifically or generally provided for them to impose.
Thus, an agency which is authorized only to issue cease-and-desist
-orders may not set up a licensing system. An agency authorized to
regulate only trade practices may not regulate banking, and so on.
Similarly, no agency may undertake directly or indirectly to exercise
the functions of some other agency. The section confines each azency
to the jurisdiction delegated to it by law. Sanctions in the way of
penalties or relief must be identified and authorized by law, and
where authorized they must in any case properly apply in the factual
situation presented.

One troublesome subject in this field is that of publicity, which may
in no case be utilized directly or indirectly as a penalty or punishment
save as so authorized. Legitimate publicity extends to the issuance
of authorized documents, such as notices or decisions; but, apart from
actual and final adjudication after all proceedings have been had, no
publicity should reflect adversely upon any person, orgamization,
product, or commodity of any kind in any manner otherwise than as
required to carry on authorized agency functions and necessary in the
administration thereof. 1t will be the duty of agencies not to permit
informational releases to be utilized as penalties or to the injury of
parties.

SECTION 9 (B). LICENSES

Agencies are required, with due regard for the rights or privileges of
all the interested parties or persons adversely affected, to proceed wnth
reasonable dispatch to conclude and decide proceedings on applications
for licenses. They are not to withdraw a license without first giving the
{icensee notice in writing and an opportunity to demonstrate or achieve
compliunce with all lawful requirements except in cases of willfulness or
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those 1n which public health, interest, or safety requires otherwise. In
businesses of a continuing nature, no license expires until timely uppir-
cations for new licenses or renewals are determined by the agency.

This section operates in all cases whether or not hearing is required,
but 1t does not provide for a heariug where other statutes do not do
so. Nor does it diminish statutory rights to a hearing. It does not
confer licensing powers. The requirement of dispatch means that
agencies must proceed as rapidly as is feasible and practicable, rather
than at their own convenience. Undue delays are subject to correc-
tion by mandatory injunction pursuant to section 10. The excep-
tions to the second sentence, regarding revocations, apply only where
the demonstrable facts fully and fawrly warrant their application.
Willfulness must be manifest. The same is true of “public health,
interest, or safety.” The standard of ‘“public * * * interest”
means a situation where clear and immediate necessity for the due
execution of the laws overrides the equities or the mjury to the licen-
see; the term does not confer upon agencies authority at will to ignore
the requirement of notice and an oppeortunity to demonstrate com-
pliance. However, this limitation does not apply to temporary
permits or temporary licenses.

SecrioNn 10. Jupician Review

Section 10 on judicial review does not apply in any situation so far as
there are involved matters with respect to which statutes preclude judicial
review or agency action s by law committed to agency discretion.

This section requires adequate, fair, effective, complete, and just
determination of the rights of any person in properly invoked pro-
ceedings.

Very rarcly do statutes withhold judicial review. It has never
been the policy of Congress to prevent the administration of its own
statutes from being judicially confined to the scope of authority
granted or to the objectives specified.  Its policy could not be other-
wise. for in such a case statutes would i effect be blank checks deawn
to the credit of some administrative officer or board. The statutes
of Congress are not merely advisory when they relate to administrative
agencies, any more than in other cases. To preclude judicial review
under this bill a statute, if not specific in withholding such review,
must upon its face give clear and convincing evidence of an intent to
withhold it. The mere failure to provide specially by statute for
judicial review 1s certainly no evidence of intent to withhold review.

Matters of discretion are necessarily exempted from the section,
since otherwise courts would in effect supersede ageney {unctioning,
But that does not mean thii questions of law properly presented are
withdrawn from reviewing courts.  Where laws are so broadly drawn
that agencies have large discretion, the situation eannot be remedied
by an administrative procedure act but must be treated by the
revision of statutes conferring administrative powers.  However,
where statutory standards, definitions, or other grants of power deny
or require action 1 given situations or confine an agency within limits
as required by the Constitution. then the determination of the facts
does not lie in agency discretion but must be supported by either the
administrative or judicial record. In any case the existence of
diseretion does not prevent a person from bringing a review action
Lt mierely prevents him pro tanto from prevailing therein.
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SBECTION 10 (A). RIGHT OF COURT REVIEW

Any person suffering legal wrong because of any agency action, or
adversely affected within the meaning of any statute, is entitled to judicial
review.

This section confers a right of review upon any person adversely
affected in fact by ageney action or aggrieved within the meaning of
any statute. The phrase ‘““legal wrong” means such a wrong as is
specified in section 10 (e). It means that something more than mere
adverse personal effect must be shown in order to prevail—that is,
that the adverse effect must be an illegal effect.  Almost any govern-
mental action may adversely affect somebody—as where rates or
prices are fixed-——but a complainant, in order to prevail, must show
that the action is contrary to law in either substance or procedure.
The law so made relevant is not only constitutionzl law but any and

all applicable law.
' SECTION 10 (B). FORMS OF ACTION

The technical form of proceeding for judiciol review is any srecial
proceeding provided by statute or, in the absence or inadequacy thereof,
any relerant form of legal action (such as those for declaratory judgmenis
or injunctions) in eny court of competent jurisdiction.  Moereorer, cgeney
action is alzo made subject to judicial review in any cieidd or eriminal
proceeding for enforcement except to the ertent that prior, adequate, and
exclusive opportunity for such review 1s provided by law.

The first sentence of this section is an express statutory recognition
and adoption of the so-called common-law actions as being appro-
priate and authorized means of judieinl review, operative whenever
special statutory forms of judicial review are either lacking or in-
sufficient.  Declaratory judgment procedure. for example, may be
operative before statutory forms of review are available and may be
utilized to determine the volidity or application of any ageney action.
By such an action the court must determine the vahidity or applica-
tion of a rule or order, render a judicial declaration of rights, and so
bind an agency upon the case stated and in the absence of a reversal.
The expression “‘speeial statutory review” means not only special
review proceedings wholly ereated by statute, but so-ealled common-
law forms referred to and adopted by other statutes as the appropriate
mode of review in given cases.  The provision respecting “prior,
adequate, and excelusive  * *  *  peview” in the sccond sentence i
operative only where statutes, either expressly or as they are inter-
preted, require pacties to resort to some special statutory form of
judicial review which is prior in time and adequate to the case.

The section does not alter venue provisions under existing law,
whether in connection with specially provided statutory review or the
so-called nonstatutory or common-law-action variety. Under this
and the other provisions of section 10 a proper reviewing court has
full authority to render decision and grant relief,

SECTION 10 (C). REVIEWABLE AGENCY ACTS

Agency action made reviewable ;sfpecially by statute or final agency
action for which there is no other adequate judicial remedy is subject to
Judicial review. In addition, preliminary or procedural matters not
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darectly subject to review are reviewable upon the review of final actions.
Except as statutes may expressly require otherwise, agency action 1= final
for the purposes of the section whether or not there has been presented or
determined any application for a declaratory order, for any form of re-
consideration, or (unless the agency otherwise requires by rule and pro-
vides that the action shall meanwhile be inoperative) for an appeal to
superior agency authority.

“Final” action includes any effective or operative agenev action for
which there is no other adequate remedy in any court.  Action which
is automatically stayable on further proceedings invoked by a party
is not final ‘‘Reconsideration” includes reopening, rehearing, ete.
The last clause, permitting ageneies to require by rule that an appeal
be taken to superior agency authority before judicial review may be
sought, is designed primarily to implement the provisions of section
8 (a) pursuant to wlich an agency mayv permit an examuner to make
the initial decision in a case which becomes the ageney’s deeision in
the absence of an appeal to or review by the agency. If there is
such review or appeal, the examiner's initial decision becomes in-
operative until the ageney determines the matter. This seetion
permits an ageney also to require by rule that, if any partv is not
satisfied with the nitial decision of a subordinate hearing officer, the
party must first appeal to the agency (the decision meanwhile being
moperative) before resorting to the courts.  In no ecase may uppmﬁ
to “superior ageney authority” be required by rule unless the adminis-
trative decision meanwhile is inoperative, beeause otherwise the
effect of such & requirement would be to subjeet the party to the
ageney action eand to repetitious administrative process without
recourse. There is a fundamental incousisteney in requiring a person
to continue “cxhausting” administrative processes after adminis-
trative action has become, and while it remains, effective.

SECTION 10 (D). TEMPORARY RELIEF PENDING FULL REVIEW

Pending judicial review any agency may postpone the eflective date of
its action.  Upon conditions and as may be necessary o prevent irre-
parable injury, any reviewing court may posipone the effective date of
any agency action or preserve the stutus quo pending conelusion of
reriews proceedings.

This section permits either agencies or courts, if the proper showing
be made, to maintain the status quo. The section is in effect a
statutorv extension of rights pending judicial review, although the
reviewing court must order the extension; or, to put the situation
another way, statutes authorizing ageney action are to be construed
to extend rights pendirg judicial review and the exelusiveness of the
administrative remedy 18 diminished so far as this seetion operates,
While the section would not permit a court to grant an initial license,
it provides intermediate judicial relief for every other situation in
order to make judicial review effective.  The authority granted
15 equitable and should be used by both agencies and courts to prevent
irreparable injury or afford parties an adequate judicinl remedy,
Such relief would normally, if not always, be limited to the parties
complainant and may be withheld in the absence of a substantial
question for review. In determining whether agency action should
be postponcd, the court should take into account that persons other
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than parties may be adversely affected by such postponement and
in such cases the party seeking postponement may be required to
furnish security to protect such other persons from loss resulting

from postponement. \
SECTION 10 (E). SCOPE OF COURT REVIEW

Reviewing courts are Zguired to decide all relevant gquestions of law,
wterpret constitutional and statutory provisions, and determine the mean-
ang or applicability of any agency action. They must (A) compel action
unla’ujulfg; withheld or unreasonably delayed and (B) hold unlawful any
action, findings, or conclusions found to be (1) arbitrary or an abuse of
discretion, (2) contrary to the Constitution, (8) contrary to statutes or
statutory right, (4) without observance of procedure required by law. (6)
unsupported by substantial evidence in any case reviewed upon the record
of an agency hearing pronided by statute, or (6) unwarranted by the facts
80 far as the latter are subject to trial de novo. In making these determi-
nations the court is to consider the whole record or such parts as any
party may cite, and due account must be taken of the rule of prejudicial
error.

This section provides that questions of law are for courts rather than
agencies to decide in the last analysis and it also lists the scveral
categories of questions of law. Under it courts are required to deter-
mine the application or threstened application or questions respecting
the validity or terms of any agency action notwithstanding the form of
the proceeding or whether brought by private parties for review or by
public officers or others for enforcement. It expressly recognizes the
right of properly interested parties to compel agencies to act where they
improvidently refuse to act. ‘Finding’”” and “conclusion” also mean
failure to find or conclude as the law and the record may require.
“Accordance with law’’ requires, among other things, a judicial deter-
mination of the authority or propriety of interpretative rules and
statements of policy. ““‘Short of statutory right’’ means that agencies
are not authorized to give partial relief where a party demonstrates
his right to the whole. Authorized relief must be granted by an
agency to the full extent that entitlement is shown.

“Without observance of procedure required by law’”’ means not
only the procedures required and procedural rights conferred by this
bill but any other procedures or procedural rights the law may require.
Except in a few respects, this is not a measure conferring administra-
tive powers but is one laying down definitions and stating limitations.
These definitions and limitations must, to be sure. be interpreted and
applied by agencies affected by them in the first instance. But the
eni%rcement of the bill, by the independent judicial interpretation
and application of its terms, is a function which is clearly conferred
upon the courts in the final analysis. It will thus be the duty of
reviewing courts to prevent avoidance of the requirements of the bill
by any manner or form of indirection, and to determine the meaning
of the words and phrases used. For example, in several pro isions
the expression “good cause’ is used. The cause so specified must be
interpreted by the context of the provision in which it is found and
the purpose of the entire section and bill. Cause found must be real
and demonstrable. 1f the agency is proceeding upon a statutory
hearing and record, the cause will appear there; otherwise it must be
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such that the agency may show the facts and considerations warranting
the finding in any proceeding in which the finding is challenged. The
same would be true in the case of findings other than of good cause,
required in the bill.  As has been said, these findings must in the first
instance be made by the agency concerned but. in the final analysis,
their propriety in law and on the facts must be sustainable upon
inquiry by a reviewing court.

“Substantial evidence” means evidence which on the whole record
18 clearly substantial, plainly suflicient to support a finding or con-
chiston under the requirements of section 7 {¢), and material to the
issues. It is exceedingly important. Difliculty has come about by
the practice of agencies and courts to rely upon something less-——
suspicion, surmise, implications, or plainly incredible evidence. Al-
though the agency must do so in the first instance, under this bill
it will be the duty of the courts to determine in the tinal analysis
and in the exercise of their independent judgment whether on the
whole of the proofs brought to their attention the evidence in a given
instance is sufficiently substantial to support a finding, conclusion, or
other agency action or inaction. In reviewing a cuase under this fifth
category the court must base its judgment upon its own review of the
entire record or so much thercof as may be cited by any party.

The sixth category, respecting the establishment of facts upon trial
de novo, would require the reviewing court to determine the faects in
any case of adjudication not subject to scctions 7 and 8 or otherwise
required to be reviewed exclusively on the record of a statutory ageney
hearing. It would also require the judicial determination of facts in
connection with rule making or anv other conceivable form of agenicy
action to the extent that the facts were relevant to anv pertinent
issues of law presented. For example, statutes providing for “repara-
tion orders,” in which agencies determine damages and award moncey
judgments, usually state that the money orders issued are merely
prima facie evidenee in the courts and the parties subject to them are
permitted to introduce evidence in the court in which the enforeement
action is pending.  In other cases, the test 1s whether there has been
a statutory administrative hearing of the facts which is adequate and
exclusive for purposes of review. Thus, adjudications such as tax
assessments not made upon a statutory admirvistrative hearing and
record may involve a trial of the {ucts in The Tax Court or the United
States district courts. Where admimistrative agencies deny parties
moncey to which they are entitled by statute or rule, the elaimants
may sue as for any other claim and in so doing try out the facts
the Court of Claims or United States district courts as the case may
be. Where a court enforees or applies an adiministrative rule, the
party to whom it is applied may for exaruple offer evidenee and -how
the facts upon which he bases a contention that he is not subjeet
to the terms of the rule. Where for example an affected party claims
in a judicial proceeding that a rule issued without an admimstrative
hearing (and not required to be issued after such hearing) is invalid
for some relevant reason of law, he may show the facts upon which
he predicates such invalidity. In short, where a rle or order 13 not
required by statute to be made after opportunity for agency hearing
and to be reviewed solely upon the record thereof, the facts pertinent
to any relevant question of law must be tried and determined de novo
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by the reviewing court respecting cither the validity or application of

such rule or order—because facts necessary to the determination of
any relevant question of law must be determined of record somewhere
and, if Congress has not provided that an agency shall do so, then the
record must be made in court.

The requirement of review upon ‘““the whole record” means that
courts may not look only to the case presented by one partyv, since
other evidence may weageu or even h)(iisputabl destroy that case.
The requirement that account shall be taken “of the rule of prejudi-
cial error” means that a procedural omission which has been cured
prior to the {inality of the action involved by aflording the party the
procedure to which he was originaliy entitled is not a reversible error.

SecrioN 11. EXAMINERS

Subject to the civil-service and other laws not inconsistent with this hill,
agencees are required to appoint such examiners as may be necessary for
proceedings under sections 7 and 8, who are to be assigned to cases in
rotation so far as practicable and to pe/jolm no inconsistent dulus They
are nmomble only for good cause determined by the Civil Service ('om-
mission after opportunity for hearing and wpon the record thereof.  They
are to receive compensation prescribed by the Commission independently
of ugency recommendations or ratings.  One agency may, with the consent
of another ard wpon selection by the Commission, oorrow examiners from
another. ~The Commission is given the necessary powers to operate under
this scetion.

That examiners be “qualified and competent” requires the Civil
Service Commission to fix appropriate qualifications and the agencies
to scek it persous.  In view of the tenure and compensation require-
ments of the section, designed to make examiners largely independent
in matters of tenure and compensation, self-interest and due concern
for the proper performance of public functions will inevitably move
agencies Lo secure the highest type of examiners. The section thus
chmwoa the present smmllou in which examiners are mere emplov e
of an agency. The entire tradition of the Civil Service Commission is
directed toward seccurity of tenure, and that system is put to appro-
priate wie in the present case.

Additional powers are conferred upon the Commission. It must
afford any examiner an opportunity for a hearing before acceding to
an agency request for removal, and even then its actlon would be sub-
jeet to judicial review. The hearing and decision would be made
under sections 7 and 8 of this bill.

The requirement of assignment of examiners “in rotation’ prevents
an agency from cdasfavoring an examiner by rendering him inactive,
although exaininers may be permitted to specialize and be asswnml
mainly to cases for V\hl(‘h thm, have so quahﬁed

In the matter of examiners’ compensation the section adds greatly
to the C‘omml&smns powers and function. It must prescribe and
adjust examiners’ salaries, independently of agency ratings and
recommmendations. The statod inapplicability of qpemﬁed sections of
the Classification Act carries into effect that authority. The Com-
mission would exercise its powers by classifying examiners’ positions
and, upon customary examination through its agents, shift examiners
‘to superior classifications or higher gmdes as their experience and
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duties may require. Agencies may make, and the Commission may
consider, recommendations; and the Commission might consult the
agency, as 1t now does in qettlno up positions or reclassifving positions,

but it would act upon its own responsibility and with the objects of
the bill in mind. Kxaminers’ salaries should be high enough to attract

superior personnel.

The provision permitting agencies to borrow examiners is intended
to permit these who do not need full-time examiners to borrow them
as needed as well as 1o o1d these azencies which may become tem-
porarily or occasionally insufliciently staffed,

Srterion 12. CONSTRUCTION AND Ervvecer

Nothing in the bill 1s to diminish constitutional rights or limit o~
repeal additienal reguircments of law.  Requirements of evidonee and
procedure are to apph/ equally to agencies and private persons evecpt ax
otherwise provided by law. The wnconstitutionalily of any portion or
application of the bill is not to affect other portions or applicaiions.
Agencies are granted all authority necessary to comply with the bill.
Subseqreent legistation s not Lo miedify the bl except as it wmay do so
expressly.  The bl would beecome law three months after ts approval
ercept thal sections 7 and 8 take effect six montls afier approrval, the
requirements of scetion 11 become effective a year after (Ip/:'nm/ tnd no
nqunmnmzt is mandatory as to any ageney proceeding Deidiated prior fo
the effective date of such requirement.

The word “initiated” in the final clause of the section means a pro-
cecding formally Legun as by the issuance of a complaint by the
ageney (irrespective of prior (hmgvs or investigations) or ol notice of
a rule-making hearing.  As to new cases, the effective dates provided
in section 12 are defe m‘(l longer so far as sections 7 and 8 are concerned
in order to afford agencies mnp‘(- time to prepare and make any adiust-
ments require d in their procedures. The seleetion of exaniiners under
scction 11 1s deferred for a year in order to pernit present military
service persontiel an opportunity to qualify for these positions,

This section, . however, merely provides formal matters of construc-
tion and effect.  Except as it expands or defers the prior seetions of
the bill, it supphies mainly the time of taking effeet of the several
proviszions of the bill.  Otherwise the earlier provisions are operative
according to their terms,  Any inconsistent ageney action or stetute
is in effect repealed. No ageney action taken or retused would be
lawful except as done in full compliance with all upplicable provisions
of the bill and subject to the judicial review provided.  No agieed
waiver of its provisions would suflice unless entirely voluntary and
without any manner or form of coercion.

Like some other statutes, judicial enforcement in case by ease
fashion is not the only method of enforcing the bill.  For ‘willful
failure to comply, funds may be withheld or officers or employees may
be subject to (ilsmplmmv action or dismissal. However, for most
practical purposes it is to the agencies that the Cuntmxsq and the
people must look for fair ndmmlstmtmn of the laws and complinnee
with this bill.  Judicial review is of utmost rmportance, but it can be
operative in relatively few cases because of the cost and general haz-
ards of litigation. It is indispensable since its mere existence gener-
ally precludes the arbitrary exercise of powers or assumption of powers.
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not granted. Yet, in the vast majority of cases the agency concerned
usually speaks the first and last word. For that reason the agencies
must make the first, primary, and most far-reaching effort to comply
with the terms and the spirit of this bill.

This bill is not, of course, the final word. It is a beginning. If it
becomes law, changes may be made in the light of further experience;
and additions should be made.



APPENDIX A

CoOMMITTEE AMENDMENT

It is proposed by the Committee amendment to make the following changes in 8. 7: Portions of the bill
in which no change is proposed are printed in roman, with matter proposed to be omitted shown in black
brackets, and new matter is printed in italic:

A BILL To improve the administration of justice by preseribing fair administrative procedure

Be it enacled by the Senate and House of Representalives of the United States of
America in Congress assembled, [That]

TiTLE
Section 1. This Act may be cited as the ‘“Administrative Procedure Act”,

DeriNiTIONS

Skc. 2. As used in this Act—
(a) AGENCY.— ‘““Agency’” means each authority (whether or not within or sub-

ject to review by another agency) of the Government of the United States other
than Congress, the courts, or the governments of the possessions, Territories, or
the District of Columbia. Nothing in this Act shall be construed to repeal dele-
gations of authority as provided by law. lixcept as to the requirements of see-
tion 3, there shall be excluded from the operation of this Act (1) agencies com-~
posed of representatives of the partics or of representatives of organizations of
the parties to the disputes determined by them, (2) courts martial and military
commissions, (3) military or naval authority exercised in the field in time of war
or in occupied territory, or (4) functions which by law expire on the termination
of present hostilities, within any fixed period thereafter, or before July 1, 1047
a.mi) the functions conferred by the following statutes: Selective Training and
S?rvice Act of 1940; Contract Settlernent Act of 1944; Surplus Property Act
of 1944,

(b) PeErsoN AND PARTY.—"Person” includes individuals, partnerships, corpo-
rations, associations, or public or private organizations of any character other
than agencies. ‘‘Party’’ includes any person or agency named or admitted as a
party, or properly'seeking and entitled as of right to be admitted as a pearty, in
any agency proceeding: but nothing herein shall be construed to prevent an
agency from admitting any person or agency as a party for limited purposes.

(¢) RuLe AND RULE MAKING.—‘Rule’”” means the whole or any part of any
agency statement of general or particular applicability and future effect ! designed
to implement, interpret, or prescribe law or policy or to describe the organization
procedure, or practice requirements of any agency [.3 and includes the approvai
or prescriplion for the future of rales, waoges, corporate or financial slructures or
reorganizations thereof, prices, facilities, appliances, services, or allowances therefor,
or of valuations, costs, or accounling, or practices bearing upon any of the forcgoing.
“Rule making'’ means agency process for the formulation, amendment, or repesl
of a rule [and includes the approval or preseription for the future of rates, wages,
corporate or financial structures or reorganizations thercof, prices, facilities, appli-
ances, services, or allowances therefor, or of valuations, costs, or accounting, or
practices bearing upon any of the foregoing]}.

1 The change of the language to embrace specifically rules of “particular' as well as “general” spplien.
bility is necessary in order to avoid controversy and assure coverage of role rmaking addressed to named
persons. The Benate committee report so interprets the provision, and the other changes are likewise In
conformity with the Senate committee report fp, 1), The phrase ‘“‘future ¢Tect™ does not prechyde agen-
des from considering snd, so far as legally authorized, denling with pust transsctions in prescribing rules
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(d) ORDER AND ADJUDICATION.—‘‘Order” means the whole or any part of the
final disposition (whether affirmative, negative, injunctive,! or declaratory in
form) of any ageney in any matter other than rule making but including licensing.
“ Adjudication’’ means agency process for the formulation of an order.

(e§ LIiceNsE AND LICENSING.—“License’” includes the whole or part of any
agency permit, certificate, approval, registration, charter, membership, statutory
exemption, or other form of permission. ‘Licensing”’ includes agency process
respecting the grant, renewal, denial, revocation, suspension, annulment, with-
drawal, limitation, amendment, modification, or conditioning of a license.

(f) 8ancTioN AND RELIEF.~—‘‘Sanction” includes the whole or part of any
agency (1) prohibition, requirement, limitation, or other condition affecting the
freedom of any person; (2) withholding of relief; (3) imposition of any form of
penalty or fine; (4) destruction, taking, seizure, or withhoelding of property; (5)
assessment of damages, reimbursement, restitution, compensation, costs, charges,
or fees; (G) requirement, revoecation, or suspension of a license; or (7) taking of
other compulsory or restrictive action. “Relief”’ includes the whole or part of
any agency (1) grant of money, assistance, license, authority, exemption, excep-
tion, privilege, or remedy; (2) recognition of any claim, right, immunity, privilege,
exemption, or exception; or (3) taking of any other action upon the application or
petition of, and * beneficial to, any person,

() AGENCY PROCBEEDING AND ACTION.—“Agency proceeding” means any
apency process as defined in subsections (e), (d), and (e) of this section. [For the
purposes of section 104 “Agency action” includes the whole or part of every
agency rule, order, license, sanction, relief, or the equivalent or denial thereof,

or failure to act.
PuBLic INFORMATION

Sec. 3. Except to the extent that there is involved (1) any function of the
United States requiring secrecy in the public interest or (2) any matter relating
solely to the internal management of an agency—

(a) Runes.—Every agency shall separately state and currently publish in the
Federal Register (1) descriptions of its central and field organization, including
delegations by the agency of final authority and the established places al which,
and methods whereby, the public mayv secure information or make submittals or
requests: [(3)F (2) statements of the general course and method by which its
[rule making and adjudicating ] functions are channeled and determined, in-
cluding the nature and requirements of all formal or informal procedures avail-
able as well as forms and instructions as to the scope and contents of all papers.
reports, or examinations; and [(4)] (%) substantive rules adopted as authorized
bv law and statements of general policy or interpretations formulated and adopted
bv the agency for the guidance of the public, but not rules addressed to and served
upon named persons in accordance with law.® No person shall in any manner be
required to resort to organization or procedure not so published.

(b} OpintoNs AND OrRDERS.—Every sgency shall publish or, in accordance with
published rule, make available to public inspection all final opinions or orders in
the adjudication of cases (except those required for good cause to be held con-
fidential and not cited as precedents) and all rules.’

# Thig aldition is prompted by the fact that some people interpret *future effect” as used in defining
rule making, to include injunctive action, whereas the laiter 19 traditionally and elearly adjudication. It
i3 made aven more neeegsary that this matter be elarified beeause of the amendment of section 2 (e) to em-
brace clearly particularized rule making as set forth in note 1,

3 The change Is necessary to make it clear that “relief” mennsg only action taken upon the application or
petition of & party.  Agencies frequently, of ¢onrse, may take sction, beneflcial or otherwise, on their own
motion,

4 Ax the bill now stands the term “agency action’ {8 not used in other gections, but the term ought not be
Himited to section 10 since it may be found aseful in later years in connection with additions and amend-
ments,

3 The first insert is neeessary to show in which separate set of rules delegations of authority should appear.
The Senate committoe report states that the effoet of any one of the first three classifications requires the
s bliestion of subdelegations of authority to rabordinate officers (p. 12), and, of cotirse, to other agencies,
wit certainly sueh publication sheuld not be required in all three sets of rules. It should be noted that
there will be no requirement to st in the rulss the names of specific individuals to whom power is delegated
unloss such a designating is now required by law, The listing of subdelegatinns of final authority requires
only the naming of the spocific office or agency to which a delegation of final authority has been made. The
phrase “rule making and adjudicating” is eliminated because the introductory clauses of the section make
the neeessary exeruptions.

¢ The added language is necessary in order not to fill the Federal Register with a great mass of particular.
ized nile making which has always been satisfactorily handled without general priblication,

7 This change supplements the chanre explsinod in oote 8. U some rul-g are not published in the Fed-
ersl Register, then c‘lemly they should be made available in the same manner as orders.
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(¢) PuBLic RECORDS.—Save as otherwise required by statute, matters of
official record shall in accordance with published rule be made available to persons
properly and directly concerned except information held confidential for good

cause found.
Rure MaxinNG

Src. 4. Except to the extent that there is involved (1) any military, naval, or
foreign affairs function of the United States or (2) any matter relating to ageney
management or personnel or to public property, loans, grants, benefits, or con-
tractsg—

(a) Norice.—General notice of proposed rule making shall be published in the
Federal Register (unless all persons subject therelo are named and either personally
served or otherwise have actual nolice thereof in accordance with law)® and shall
include (1) a statement of the time, place, and nature of public rule mskin
proceedings; (2) reference to the authority under which the rule is proposed: an
(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved. Except where notice or hearing is required by
statute, this subsection shall not apply to interpretative rules, general statements
of policy, rules of agency organization, procedure, or practice, or in any situation
in which the agency for good cause finds (and incorporates the finding and a brief
statement of the reasons therefor in the rules issued) that notice and public

rocedure thereon are impracticable, unnecessary, or contrary to the public
interest.

(b) ProcEpurEs.—After notice required by this section, the ageney shall
afford interested persons an opportunity to participate in the rule making through
submission of written data, views, or argument with or without opportunity to
present the same orally in any manner; and, after consideration of all relevant
matter presented, the agency shall incorporate in any rules adopted a concise

eneral statement of their basis and purpose. Where rules arc required by
%Iaw] statute to be made Lupon] on the record after opporturnity for Lor upon]® an
ageney hearing, the requirements of scctions 7 and 8 shall apply in place of the
provisions of this subsection.

(¢) Errrerrve pates.—The required publieation or service of any substantive
rule (other than one granting or recognizing exemption or relieving restrietion or
interpretative rules and statements of poliey) shall be made not {ess than thirty
days prior to the effective date thereof except as otherwise provided by the ageney
upon good cause found and published with the rule.

{d) PemiTions.—Every agency shall accord any interested person the right to
petition for the issuance, amendment, or repeal of a rule. '

ADJUDICATION

Sec. 5. In every case of adjudieation required by statute to be determined on
the record after opportunity for an agenecy hearing, except to the extent thad,
there is invoived (1) any matter subject to a subsequent trial of the law and the
facts de novo in any court; (2) the sclection or tenure of an officer or emplovee of
the United States other than examiners appointed pursuant to section 11; (3) pro-
ceedings in which decizsions rest solely on inspections, tests, or elections; (4) the
conduct of military, naval, or foreign affairs functions: (5) eases in which an agency
is acting a3 an agent for a court; and (6) the certification of employee repre-
sentatives—

(a) Norice.—Persons entitled to notice of an agency hearing shall be timely
informed of (1) the time, place, and nature thereof; (2) the legal authority and
jurisdietion under which the hearing is to be held: and (3) the matters of fact and
law asserted.  In instances in which private persons are the moving parties, other
parties to the proceeding shall give prompt notice of igsues controverted in fact or
law: and in other instances agencies may by rule require responsive pleading.  In
fixing the times and places for hearings, due regard shall be had for the convenience
and necessity of the parties or their representatives.

(b) ProcEpvre.—The agency shall afford all interested parties opportunity
for (1) the submission and consideration of facts, argument, offers of settlement, or

# The added language supplements the changes explained in notes 6 and 7. There i3 na reason to burden
the Federal Register with nputiees addressed to particular partics who have been personally served or othing.
wise have notice. ) ’

* The change is made to conform to the langusge uged in the introduetory clause of section 5 resperiing
adjudications, A statute may, in terwos, require a rule or order to be made apon the record of a hearing, or
fn the nsnal case be interpreted as manifesting a Congressionsl intention so to require, and in either sitin-
tion sections 7 and 8 wenld apply save as cther exceptions are operative.
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roposals of adjustment where time, the nature of the proceeding, and the publice
interest permit and (2), to the extent that the parties are unable so to determine
any controversy by consent, hearing and decision upon notice and in conformity
with sections 7 and 8.

(c) SEPARATION OF FUNCTIONS.—The same officers who preside at the reception
of evidence pursuant to section 7 shall makg the recommended decision or initial
decision required by section 8 except where such officers become unavailable to the
agency. Save to the extent required for the disposition of ex parte matters as
authorized by law, no such officer shall consult any person or party on any fact in
issue unless upon notice and opportunity for all parties to participate; nor shall
such officer be responsible to or subject to the supervision or direction of any
officer, employee, or agent engaged in the performance of investigative or prose-
cuting functions for any agency. No officer, employee, or agent engaged in the
performance of investigative or prosecuting functions for any agency in any case
shall, in that or a factually related case, participate or advise in the decision,
recommended decision, or agency review pursuant to section 8 exeept as witness
or counsel in public proceedings. This subsection shall not apply in determining
applications for initial licenses or [the past reasonableness of rates;J to proceedings
tnvolving the validity or application of rates, facilities, or practices of public utilities
or carriers;" nor shall it be applicable in any manner to the agency or any member
or members of the body comprising the agency.

(d) DecLaraTORY ORDERS.—The agency is authorized in its sound discretion,
with like effect as in the case of other orders, to issue a declaratory order to
terminate a controversy or remove uncertainty.

ANCILLARY MATTERS

Sec. 6. Except as otherwise provided in this Act—

(8) APPEARANCE.—Any person compelled to appear in person before any
agency or representative thereof shall be accorded tge right to be accompanied,
represented, and advised by counsel or, if permitted by the agency, by other
qualified representative. Every party shall be accorded the right to appear in
person or by or with counsel or other duly qualified representative in any agency
proceeding. So far as the [responsible]} orderly 1! conduct of public business permits,
any interested person may appear hefore any agency or its responsible officers or
employees for the presentation, adjustment, or determination of any issue, re-
quest, or controversy in any proceeding (interlocutory, summary, or otherwise)?
or in connection with any agency function [including stop order or other summary
actions]. KEvery agency shall proceed with reasonable dispatch to conclude any
matter presented to it except that due regard shall be had for the convenience and
necessity of the parties or their representatives. Nothing herein shall be construed
either to grant or to deny to any person who is not a lawyer the right to appear
for or represent others before any agency or in any agency proceeding.

(b) InveEsTIGATIONS.-—NO process, requirement of a report, inspection, or other
investigative act or demand shall be issued, made, or enforced in any manner or
for any purs)ose except as authorized by law. Every person compelled to submit
data or evidence shall be entitled to retain or, on payment of lawfully preseribed
costs, procure a copy or transcript thereof, except that in a nonpublic investi-
gatory proceeding the witness may for good cause be limited to inspection of the
official trangeript of his testimony.

(¢) SumrpENAS.—Agency subpenas authorized by law shall be issued to any
party upon request and, as may be required by rules of procedure, upon a state-
ment or showing of general relevance and reasonable scope of the evidence sought.
Upon contest the court shall sustain any such subpena or similar process or demand
to the extent that it is found to be in accordance with law and, in any proceeding
for enforcement, shall issue an order requiring the appearance of the witness or
the production of the evidence or data within a reasonable time under penalty of
punishment for contempt in ease of contumacious failure [to do 8o0] to comply.!?

% The exemeon is broadened to include facilities and practices, which are Quite as important asratesand
often {nvolved in the determination of rate queations. It also seems a wise clarification to use the broader
term "*validity or application’” instead of merely ‘‘past reasonableness.’”” It is understood that the reason
for this exemption it that these proceedings are often consolidated with rule making so that, unless the
getmpuox?hlla properly inade, either rule making will be restricted or the consolidation of proceedings may
m e, .

" Tge word “orderly”” is substituted because “‘responsible” is used later in the same sentence in a some-
what different sense.

13 It seems desirable to specify that interlocutory proceedings are included. The change does not restrict
the section, Stop-order pr are one form of interlocutory action.

1 The sdditions are made to clarify the intended meaning of the provisions.
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(d) DexN1aLs.—Prompt notice shall be given of the denial in whole or in part of
any written application, petition, or other request of any interested person made in
connection with any agency proceeding. xcept in affirming a prior denial or
where the denial is self-explanatory, such notice shall be accompanied by a simple
statement of procedural or other grounds.

Hearings

Sec. 7. In hearings which section 4 or 5 requires to be conducted pursuant to
this section—

(&) PresipING oFricErs.—There shall preside at the taking of evidence (1)
the agency, (2) one or more members of the body which comprises the agency,
or (3) one or more examiners appointed as provided in this Act; but nothing in
this Act shall be deemeu to supersede the conduct of specified classes of proceed-
ings in whole or part by or before boards or other officers specially provided for by
or designated pursuant to statute. The functions of all presiding officers and of
officers participating in decisions in conformity with section 8 shall be conducted
in an impartial manner. Any such officer may at any time withdraw if he deems
himself disqualified; and, upon the filing in good faith of a timely and sufficient
affidavit of personal bias or disqualification of any such officer, the agency shall
determine the matter as a part of the record and decision in the case.

(b) Hearing rowgrs.—Officers presiding at hearings shall have authority,
subject to the published rules of the agency and within its powers, to (1) administer
oaths and affirmations, (2) issue subpenas authorized by law, (3) rule upon offers
of proof and receive relevant evidence, (4) take or cause depositions to be taken
whenever the ends of justice would be served thereby, (5) regulate the course of the
hearing, (6) hold conferences for the settlement or simplification of the issues by
consent of the parties, (7) dispose of procedural requests or similar matters, (8)
make decisions or recommend decisions in conformity with section 8, and 9
take any other action authorized by agency rule consistent with this Aet.

(c¢) Evipence.—Except as statutes otherwise provide, the proponent of a rule
or order shall have the burden of proof. Any [evidence} oral or documentary
evidence 1 may be received, but every agency shall as a matter of policy provide
for the exclusion of irrelevant,’* immaterial, Land]} or unduly repetitious evidence
and no sanction shall be imposed or rule or order be issued except upon considera-
tion of the whole record or such portions therei)! as may be cited by any party and V7 as
supported by and in accordance with the [relevant] reliable, [and] probative,
and substantial evidence.®® Every party shall have the right to present his case
or defense by oral or documentary evidence, to submit rebuttal evidence, and to
conduet such cross-examination as may be required for a full and true disclosure
of the facts. In rule making or determining claims for money or benefits or
apFIications for initial licenses any agency may, where the interest of any party
will not be prejudiced thereby, adopt procedures for the submission of all or
part of the evidence in written form.

{(d) Recorp.—The transcript of testimony and exhibits, together with all

apers and requests filed in the proceeding, shall constitute the exclusive record
?or decision in accordance with section 8 and, upon payment of lawfully pre-
scribed costs, shall be made available to the parties. ‘here any agency decision
rests on official notice of a material fact not apé')earing in the evidence in the
record, any party shall on timely request be afforded an opportunity to show the

contrary.
DxgcisioNs

SEc. 8. In cases in which a hearing is required to be conducted in conformity

with section 7-—

(a) AcCTION BY SUBORDINATES.—In cases in which the agency has not presided
at the reception of the evidence, the officer who presided (or, in cases not subject
to subsection (¢) of section §, any other officer or officers qualified to preside at

14 The added language I8 designed t clarify the provision by making it clear that, if the ground for denial
is procediuirsl, the agency must say so.

# The prior form involved an unnecessary circumiocution of language.

¥ The word “relevant’ has heen stricken from the Jatter part of this sentence and the word “irrelevant’
has be¢n ingerted at this point where it more appropriately belongs, to achieve the same purposs.

22 That the whole of the relevant record must be considered is the rule laid down in section 10 (#) on
Judictal review, but some hypercritical mind might contend that the omission to specify such consideration
at the Bﬁ.’nc)’ stage of proceedings was intentional and meant that the agency is not required to constder
the whole record.

8 The fnsertion of the word “substantial’”’ is made for the same reason as the insertion explained in note
17.  Obviously the agency will proceed in accordance with the evidence which it finds reliable, probative,
and substantial—there 18 no reason why the bill should not say so.
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hearings pursuant to section 7) shall initially decide the case or the agencyv shall
require (in specific cases or by general rule) the entire record to be certified to it
for initial decision. Whenever such officers make the initial decision and in the
absence of either an appeal to the agency or review upon motion of the agency
within time provided by rule, such decision shall without further proceedings then
become the decision of the agency. On appeal from or review of the intital
decisions of such officers the agency shall, except as it may limit the issues upon
notice or by rule, have all the powers which it would have in making the initial
decision, ‘henever the agency makes the initial decision without having presided
at the reception of the evidence, such officers shall first recommend a deecision
except that in rule making or determining applications for initial licenses (1) in
lieu thereof the agency may issue a tentative decision or any of its responsible
officers may recommend a decision or (2) any such procedure may be omitted in
any case in which the agency finds upon the record that due and timely execution
of its function imperatively and unavoidably so requires

(b) SUBMITTALS AND DECISIONS.— Prior to each recommended, initial, or tenta-
tive decision, or decision upon agency review of the decision of subordinate officers
the parties shall be afforded a reasonable opportunity to submit for the considera-
tion of the officers participating in such decisions (1) proposed findings and
conclusions, or (2) exceptions to the decisions or recommended decisions of sub-
ordinate officers or to tentative agency decisions, and (8) supporting reasons for
such exceptions or proposed findings or conclusions. The record shall show the
ruling upon each such finding, conclusion, or exception presenied.® All decisions
(including initial, recommended, or tentative decisions) shall become a part of
the record and include a statement of (1) findings and conclusions, as well as the
reasons or basis therefor, upon all the material issues of fact, law, or discretion
presented on the record; ®'and (2) the appropriate rule, order, sanction, relief, or
denials thereof.

SancTioNs anD PowEesrs

8rc. 9. In the exercise of any power or authority—

(a) In aeneEraL.—No sanction shall be imposed or substantive rule or order be
issued except within jurisdiction delegated to the agency and as authorized by law.

(b) Licenses.—In any case in which application is made for a license required
by law the agency, with due regard to the rights or privileges of all the interested
parties or adversely affected persons and with reasonable dispatch, shall set and
complete any proceedings required to be conducted pursuant to sections 7 and 8
of this Act or other proceedings required by law and shall make its deccision.
Except in cases of willfulness or those in which public health, interest, or safety
requires otherwise, no withdrawal, suspension, revocation, or annulment of any
license ghall be lawful unless, prior to the institution of agency proceedings there-
for, facts or conduct which may warrant such action shall have been called to the
attention of the licensee by the agency in writing and the licensee shall have been
accorded opportunity to demonstrate or achieve compliance with all lawful
requirements. In any case in which the licensee has, in accordance with agency
rules, made timely and sufficient application for a renewal or a new license, no
license with reference to any activity of a continuing nature shall expire until such
application shall have been finally dctermined by the agency.

Jubician Review

8rec. 10. Except so far as (1) statutes preclude judicial review or (2) agency
action is by law committed to agency discretion—

(a) Riaar or REVIEW.—Any person suffering legal wrong because of any
agency action, or adversely affected or aggrieved by such action within the mean-
ing of any relevant statute, shall be entitled to judicial review thereof,

(b) Form AND VENUE o¥ acTioN.—The form of proceeding for judicial review
shall be any special statutory review proceeding relevant to the subject matter in
any court specified by statute or, in the absence or inadequacy thereof, any appli-
cable form of legal action (including actions for declaratory judgments or writs of
prohibitory or mandatory injunction or habeas corpus) in any court of competent
jurisdiction. Agency action shall be subject to judicial review in ¢ivil or criminal

D e (

* The sentence is added for the purpose of requiring agencles to note their rulings somewhere on the
record in order to preclnde later controversy as to what the agency had done.

2 Reasons or” and “on the record” are Inserted for purposes of clarification. ““Basis” ought to inclnds
“reasons,” but use of hoth words will precluie controversy. *‘Presented’ should mean “on the record,”
or the protection of both agencies and psrties, and the matter should be made specific.
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proceedings for judicial enforcement except to the extent that prior, adequate,
and exclusive opportunity for such review is provided by law,

{¢) ReviIEWABLE Acts.—Every agency action made reviewable by statute and
every final agency action for which there is no other adequate remedy in any
court, shall be subject to judicial review. Any preliminary, procedure, or inter-
mediste agency action or ruling not directly reviewable shall be subject to review
upon the review of the final agency action. Except as otherwise expressly
required by statute, agency action otherwise final shall be final for the purposes of
this subsection whether or not there has been presented or determined any appli~
cation for a declaratory order, for any form of recconsideration, or (unless the
agency otherwise requires by rule and provides that the action meanwhile shall be
tnoperative) for an appeal to superior agency authority 3!

(d) InTERIM RELIEF.-—Pending judicial review any agency is authorized, where
it finds that justice so requires, to postpone the effective date of avy action taken
by it. Upon such conditions as may be required and to the extent necessary to
prevent irreparable injury, every reviewing court (including every court to which
a case may be taken on appeal from or upon application for certiorari or other
writ to a reviewing court) is authorized to issue all necessary and appropriate
process to postpone the effective date of any ageney action or to preserve status
or rights pending conclusion of the review proceedings.

(e) Score or REVIEW.—S0 far as necessary to decision and where presented
the reviewing court shall decide all relevant questions of law, interpret constitu-
tional and statutory provisions, and determine the meaning or applicability of the
terins of any agency action. It shall (A) compel agency action unlawfully with-
held or unreasonably delayed; and (B) hold unlawful and set aside agency action,
findings, and conclusions found to be (1) arbitrary, capricious, an abuse of dis-
crelion,®? or otherwise not in accordance with law; (2) contrary to constitutional
right, power, privilege, or immunity; (3) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory right; (4) without observance of pro-
cedure required by law; (5) unsupported by substantial evidence in any case sub-
ject to the requirements of sections 7 and 8 or otherwise reviewed on the record of
an agency hearing provided by statute; or (6) unwarranted by the facts to the ex-
tent that the facts are subject to trial de novo by the reviewing court. In making
the foregoing determinations the court shall review the whole record or such por-
tions thereof as may be cited by [the parties] any party,® and due account shall
be taken of the rule of prejudicial error.

EXAMINERS

Seec. 11. Subjeet to the eivil-service and other laws to the extent not incone
sistent with this Aect, there shall be appointed by and for each ageney as many
qualified and competent examiners as may be necessary for procecdings pursuant
to sections 7 and 8, who shall be assigned to cases in rotation so far as practicable
and shal} perform no duties inconsistent with their duties and responsibilitics ag
examiners. Examiners shall be removable by the agency in which they are
employed only for good cause established and determined by the Civil Service
Commission (hereinafter called the Commission) after opportunity for hearing
and upon the record thereof. Examiners shall receive compensation preseribed
by the Commission independently of agency recommendations or ratings and in
accordance with the Classification Act of 1923, as amended, except that the pro-
visions of paragraphs (2) and (3) of subsection (b) of scetion 7 of said Act, as
amended, and the provisions of section 9 of said Act, as amended, shall not be
applicable. Agencies occasionally or temporarily insufliciently staffed may
utilize examiners selected by the Commission from and with the consent of other

2 The change is made to clarify the provision by making a{mcmmuy the langunge of the bill the explang.
tion given in the Senate Committee report (p. 27), 1t should be noted that section 8 (1) permits agencies
to provide by rule for appeals to them from initial decislons of examiners. That provision, 58 well as this
provision of section 10 (¢}, would authorize an agency to adopt rules requiring & parly to take a timely
appeal to the ageney hefore resorting Lo the courts. A party cannot wilfully fall to exhaust his adminis.
trative remedies and then, after the sgency action has becomne operative, either secure s suspension of the
agency action by a belated appeal 10 the agency, or resort to court without having given the agency an
opportunity to determine the questions raised. 1f he so fails he i3 precluded from judicial raview by the
application of the time-honored doctrine of exhaustion of administrative remedies. This s hot to ay that
after the right to an administrative appeal bas lapsed an agency may not, ob proper application, either
reconsider an adjudication or recsive proposals for the modification of & rule, with or without suspending
the operation of the agency action fnvolved.

9 The change s designed to make it clear that 8. 7 preserves judicial review of abuses of discretion.

8 Phis change is to conform the language with the similar provision in sec. 7 (¢).
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agencies. For the purposes of this section, the Commission is authorized to make
investigations, require reports by agencies, issue reports, including an annual
report to the Congress, promuigate rules, appoint such advisory committees as
may be deemed necessary, recommend legislation, subpena witnesses or records,
afid pay witness fees as established for the United States courts.

ConsTrRUCTION AND EFFECT

Sec. 12. Nothing in this Act shall be held to diminish the constitutional rights
of any person or to limit or repeal additional requirements imposed by statute
or otherwise recognized by law. Except as otherwise required by law, all require-
ments or privileges relating to evidence or procedure shall apply equally to agen-
cies and persons. If any provision of this Act or the application thereof is held
invalid, the remainder of this Act or other applications of such provision shall not
be affected. Every agency is granted all authority necessary to comply with the
requirements of this Aet through the issuance of rules or otherwise. No subse-
quent legislation shall be held to supersede or modify the provisions of this Act
except to the extent that such legislation shall do so expressly. This Act shall
take effect three months after its approval except that sections 7 and 8 shall take
effect six months after such approval, the requirement of the selection of examiners
pursuant to section 11 shall not become effective until one year after such approval,
and no procedural requirement shall be mandatory as to any agency proceeding
initiatexf prior to the effective date of such requirement.



APPENDIX B

LETTER OF ATTORNEY GENERAL
AprivL 3, 1946
Hon. Francis E. WALTER,
Chatrman, Subcommittee on Administrative Law,
Commaltee on the Judictary,
House of Representatives, Washington, D. C.

My Dear CoNarEssMAN WALTER: I have carefully reviewed the revised version
of H. R. 4941, a bill to improve the administration of justice by prescribing fair
administrative procedure, as contained in the attached document entitled *‘Final
Draft, April 2, 1946.”

The changes indicated in the enclosed draft, as explained by the notes appended
thereto, are not objectionable to the Department of Justice. They may, in
general, be described as clarifications of the language and intention of I{. R.
4941, as introduced by Congressman Sumners on December 10, 1945. As you
. know, I recommended the enactment of H. R. 4941 in my letter to Congressman
Sumners dated October 19, 1945,

With kind personal regards.

Sincerely yours,
Toum C, Cuark, Attorney General,
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